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The purpose of this directive is to advise districts of the requirement to establish a financial
management system for the PSA program and to develop and implement detailed written
procedures regarding the system in order to assure the responsive and effective delivery of
financial management services to PSA clients. This administrative directive assists the
districts in meeting the requirements, as supported in Section 473 of the Social Services Law
and as set forth in Part 457 of the Department Regulations, to function as a conservator,
representative payee or protective payee when such services are required by a PSA client
and there is no one else capable or willing to act in this capacity.
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I1I.

BACKGROUND

PSA clients must be: at least 18 years of age; have mental and/or physical impairments; be
threatened with harm by the actions of themselves or others; have unmet essential needs;
and have no one able or willing to assist them in a responsible manner. Since these
individuals have a limited capacity to act in their own best interests, there will be specific
instances when they will be unable to properly manage their financial resources. Oftentimes
this problem is compounded by the fact that individuals have limited or inadequate funds to
meet their needs.

The increase in the numbers of frail elderly and mentally impaired persons residing in the
community has resulted in a gradual increase in requests for financial management services
and the identified need for the entire spectrum of financial management services. A standard
operating procedure must be in place in each local district if the needs of PSA clients are to
be met in a responsible, responsive manner, and if the district is to have the greatest degree
of protection as it manages an individual's financial resources.

There are several benefits to the client and the district resulting from the effective provision
of the financial management component of PSA. There are instances when the provision of
this service in a timely and appropriate manner will alleviate a serious situation, precluding
the occurrence of a crisis. Failure to provide financial management, in some instances, may
forestall the provision of other essential benefits and services leading to further deterioration
of the person's condition. The caseworker may be unnecessarily expending time attempting
to fix problems caused by financial management difficulties rather than addressing the
source of these problems which are affecting the overall functioning of the individual. In
these situations, the Department views the financial management component of PSA as a
potential facilitator to the provision of the appropriate range or services. It is also possible
that the provision of the service may prevent untimely placement in an institutional setting
or reinstitutionalization for certain individuals. Timely delivery of appropriate financial
management services is not only supportive of the "least restrictive environment"
philosophy of PSA, but also may prove to be a cost-effective means of maintaining persons
in the community.

The Department is supportive of district efforts to develop and utilize other resources for
delivering the financial management component of PSA. Additional community resources
could include, but not necessarily be limited to, other public or private agencies, attorneys,
family and friends. Given the nature of the service, the development and utilization of other
resources will have to be undertaken in a judicious manner with effective accountability
measures included. Unfortunately, for a PSA client, his natural support system may no
longer be available or appropriate as a resource to assist with financial management.

PROGRAM IMPLICATIONS

Each local department of social services, in accordance with Section 473 of the
Social Services Law, Part 457 of the Department's regulations and the State's
Consolidated Services Plan, is required to provide financial management
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IV.

services on behalf of PSA clients when these services are determined necessary. As a result
of this directive, each district will have to develop a financial management system and
establish written procedures supporting that system.

Given that the system must encompass the entire spectrum (informal to formal) of financial
management services, it will necessitate interaction and discussion among various divisions
in your district, including services, accounting, and/or fiscal administration, medical
assistance, income maintenance, and legal. The involvement of accounting is crucial to the
establishment of a sound fiscal system. In the development of the system there are five basic
considerations which must be addressed and incorporated:

1. The client's money must be readily accessible;

2. There must be a method for meeting emergency needs of the client;

3. Controls and accountability measures must be securely in place for the
protection of the client and for the protection of the district and its staff
who will be managing the client's funds;

4.  There must be compliance with state fiscal requirements; and

5 There must be compliance with the county fiscal office's requirements.

The Department recognizes that the development of such a system will take time and effort
and that a high degree of cooperation will be required of staff in various divisions, especially
in services and accounting. However, as stated above, the result should be beneficial for
both caseworkers and clients as time can be utilized for addressing the needs of the client,
rather than being consumed by the problems inherent in an unrefined, unresponsive service
delivery system.

REQUIRED ACTION

1. Each district shall review its current financial management system for PSA, however
that may be defined, to determine if it meets the requirements of this administrative
directive.

2. Districts that currently have a financial management system in place which may

adhere to the requirements as set forth in this directive may request a review by this
Department to determine if the system is approvable. Such requests must be
submitted no later than June 30, 1983.

3. Each district shall develop written procedures for financial management services for
PSA and implement the procedures which, at a minimum, shall incorporate the
requirements set forth in this directive and its attachments. Required actions are
identified with a ** and the "SHALLS" are capitalized.
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No later than June 30, 1984, each district shall submit assurance in writing to the
Department that a financial management system for PSA clients has been established
in accordance with this administrative directive with written procedures on file. The
letter of assurance shall be submitted to:

Deputy Commissioner

Division of Adult Services

New York State Department of Social Services
40 North Pearl Street

Albany, NY 12243

Each district shall train all involved staff when the system is in place.

ADDITIONAL INFORMATION

1.

Although this material relates specifically to financial management services for PSA,
you may find it has application for financial management services for non-PSA
clients.

Staff should thoroughly review this entire directive and 79 INF-8 prior to any
detailed development work. Technical assistance will be available from the
Department's program and fiscal staff. In order for state staff to be responsive to the
needs of the districts, requests for on-site technical assistance should be received by
the Department by May 31, 1983. This will allow for planning and scheduling of
visits in a responsive, efficient manner. Requests received after this date will be
responded to as time and staffing constraints permit.

The Department will conduct regional technical assistance sessions on a statewide
basis. These sessions will be for program and accounting/ fiscal staff of all districts
and will address the contents of this directive and other general information relative
to this directive. They are not intended to address district specific problem areas.
Specific concerns related to each district's financial management system will be
addressed via the on-site technical assistance at the request of the district.

Material from the Federal Register regarding the Social Security Administration's
regulations on representative payment under Titles II, Old Age, Survivors, and
Disability Insurance (OASDI), and XVI Supplemental Security Income for the Aged,
Blind and Disabled (SSI) of the Social Security Act is attached.

Attached is a copy of the legislation which was signed into law as Chapter 489 of the
Laws of 1982 with an effective date of October 1, 1982. This bill expands the powers
of the court in providing protection of a
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proposed conservatee's property, pending appointment of a conservator. This bill
would allow a court to issue a temporary restraining order preventing any specified
person from affecting the property of the proposed conservatee and to give the
temporary restraining order the effect of a restraining notice to persons having
custody of the property of the proposed conservatee. It would prevent any specified
person from doing or allowing any act or omission endangering the welfare of the
proposed conservatee. The temporary restraining order could be issued upon the
production of proof that in the absence of such an order the property of the proposed
conservatee would be dissipated to his detriment or his welfare would be
endangered.

EFFECTIVE DATE

This directive is effective March 15, 1983.

. 4 s

2 T =
Corinne Plummer
Deputy Commissioner
Division of Adult Services

Attachments



Attachment [

Financial Management System for Protective Services for Adults: Requirements and Guidelines for
the Division of Services

The following requirements and guidelines have been developed to assist you in establishing
a financial management system in your district. Although the accounting division in each agency
carries major responsibility for fiscal transactions, it is important that in these particular instances
the service division is acutely aware of its obligation to act responsibly in managing the clients'
financial resources, and to be accountable for its actions. It would be extremely prudent to keep this
in mind as you develop the system. It is imperative to have the ability within the system to account
for all funds disbursed on behalf of an individual.

You should refamiliarize staff with 79 INF-8 which contains basic information on financial
management which should prove useful as you develop your system. Remember that it is important
to develop a system which supports the entire spectrum of financial management services. As
services staff, it is also very important to bear in mind the concept of providing the service by the
least restrictive measure. The main purpose of financial management services is to assist the client,
in the best way possible for him, to maintain his optimum level of functioning. In several instances,
a by-product will be the easing of the caseworker's difficulties in dealing with the case.

When a PSA case has been referred to and accepted by the agency, during the assessment
period it is important that the need for financial management services be addressed immediately.
The October 1981 revision of the definition for PSA requires that "Conservatorship or other
financial management proceedings have been started within the first 50 days of the provision of
PSA" (60 days from the date of eligibility) in order to extend the time period for the delivery of
homemaker and housekeeper/chore service from six months to a maximum or one year. The
initiation of financial management proceedings within 50 days, at a minimum, requires that a memo
which is signed by the caseworker, and by the supervisor is formally filed in the case record. The
memo should stipulate what financial management proceedings have been initiated and briefly state
supporting evidence. Depending upon the level of financial management being pursued the memo
may be addressed to the attorney, to the Director of Social Services, to file, or to the income
maintenance supervisor, etc. The important issue is that a formal statement has been made regarding
financial management proceedings and is on file to support extending homemaker or
housekeeper/chore services.

During the evaluation of a client's ability to manage his finances, you need to consider what
resources may be available to assist him, and what his short term and long term potential for
financial management may be.

When a decision is made that the individual does not need financial management, that
should be clearly stated in the record as part of the assessment material with supporting statements.
As ongoing assessment occurs, you must be prepared to be responsive to an ensuing need for
financial management services.

** If financial management services are considered necessary, then the local district SHALL establish
a separately identifiable case record which SHALL include, at a minimum, the documentation specifically
related to supporting the flow of money. This includes the information set forth in part d,e,f,g, and
the updated financial management plan record noted in part h. For example, the folder could be



-2

labeled or color-coded so it is easily identifiable and retrievable, and may be kept in the main
services case file or in a separate file in the workers area. Other related documentation may be kept
either in this same record or in the established services case record.

ok The agency record(s) SHALL:

a. document the need for financial management services;

b. document the need for the particular level of financial management
services you have selected to deliver. This would include reasons less
restrictive measures are not being utilized. Written supervisory
approval or disapproval SHALL be required as a part of this
documentation with the supervisor signing and dating the submitted
documentation. A disapproval by a supervisor SHALL include reasons
for such disapproval;

C. record all possible resources (e.g. family member, neighbor, other
agencies, church, etc.) available to assist the client with financial
management and the potential degree of success anticipated in
pursuing those resources, and the final outcome. Include copies of all
correspondence;

d. include a financial management plan record which will specifically
explain the anticipated budget breakout (e.g. rent, food, sundries,
clothing, telephone, department store payment) for the client. The
supervisor SHALL sign and date the plan, or any revisions, to signify
approval.

e. include a ledger sheet to record all fiscal transactions. If a client is
capable of understanding the transaction, the services staff SHALL
have him acknowledge in writing that he has received a check(s) or
cash. If the client is not capable of understanding, such information
SHALL be included in the financial management record;

f. include 1 copy of each authorization document to expend funds (see
Accounting Guidelines for minimum information requirements);

g. include an agreement signed by the client to indicate his accord with
any informal method. The agreement SHALL be time-limited, SHALL
state the specific conditions of the agreement about assistance with
money management and SHALL contain a statement to assure the
client's right to reassume full responsibility for money management
upon request. The Department strongly recommends the involvement
of district legal staff in the establishment of such agreements.

h. include any change in the circumstances of the client which will affect
the financial management plan and document what that effect will be
and any adjustments that are made by the inclusion of an updated
financial management plan record;
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1. document the money management ability of the client on an as-
needed, case-specific basis in order to support the need to pursue either
more restrictive or less restrictive means of financial management;

J- include proof/documentation of other necessary information as
required in the establishment of formal types of financial management
services (e.g. conservatorship, representative payee, etc.); (*)

k. include all completed forms required by other agencies when
application and approval for a fiduciary is being pursued. (e.g. Social
Security- representative payee);

1. include all written communication and document verbal contacts with
legal staff; include all court-related material when formal financial
management services are being pursued;

m. record the specific responsibilities of services staff and legal staff in
each case, for those cases necessarily involving legal staff on an
ongoing basis; and

n. include any other documentation and/or information (e.g. transmittal
sheet) pertinent to the financial management component of the PSA
case.

You will note that the one major item missing from the above list is receipts for all
expenditures. You must have a receipt to account for all expenditures. However, the receipts are to
be maintained in the accounting division. You should establish a method, by means of a basic
transmittal sheet, of forwarding the receipts to the accounting division on a routine basis as
established by discussion and agreement between the two divisions in your agency.

The establishment of a separately identifiable financial management case record has several
advantages. It gives a comprehensive picture of an individual's finances making it much easier for a
supervisor to monitor and for any staff person to take responsibility if the designated caseworker is
unavailable. If a situation should arise where there is some question as to the current balance of the
individual's account, the ledger sheet maintained in this record would serve as an additional
checkpoint in attempting to resolve the question. In addition, you have the balance-on-hand figure
so you do not always have to contact accounting for that information. You can also determine
whether or not you and the client are establishing any unacceptable spending patterns. The ledger
sheet, if designed appropriately could give you information requested by the Social Security
Administration when they request an accounting from the Representative Payee.

ok The initial determination about the level of financial management and the financial
management plan record SHALL be approved by a supervisor. This will help assure that the correct
level of financial management is being pursued and moves responsibility for the decision from a
specific caseworker, making it an agency decision. This is a supportive measure for the caseworker
and a safeguard for the client.

©) (Reference: Guide to Procedures in Financial Management)
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ok Once the initial determination has been approved, the status of the financial management
component of the service SHALL be thoroughly reviewed, at a minimum, on an annual basis.
Changes in the client's condition will determine the need for interim assessments. ** At the time of
such assessment, the financial management plan SHALL be updated to reflect the current status of
the case.

The following requirements and guidelines address-the various levels of financial
management:

(a) Informal

Some of the more routine informal methods include direct deposit, assistance and
supervision on a non-restrictive basis from a case manager, case aide, and homemaker or
housekeeper, counseling, training in household management and assisting friends, relatives or other
individuals to provide financial management services. In discussing the problem with the client, he
may request that someone actually retain his checkbook and oversee all his transactions. ** In
instances where informal methods with a somewhat more restrictive nature, such as this are
employed, services staff SHALL file in the financial management case record, a time-limited
agreement signed by the client which specifies the conditions of the service including a statement
regarding his right to discontinue the arrangement immediately upon written or verbal request.

If there is doubt regarding the individual's capacity to understand the content and
purpose of the agreement, staff should obtain an assessment from an appropriate professional before
pursuing such action. If it is determined that the individual does not have the capacity to understand
the content and purpose of the agreement, then no agreement should be established. As was
previously noted, district legal staff should be involved in establishing such agreements. The legal
staff may want to be involved in each instance where an agreement is drawn up or they may
develop a form agreement which can be utilized thereafter without involvement by legal staff in
individual cases. ** If the district established the policy that it will not do the more restrictive
informal methods requiring an agreement, then the district shall provide an alternative method for
addressing the financial management needs of the client.

(b) Formal

There are seven (7) methods of formal financial management, including power of
attorney, vendor restricted payment, protective payment, representative payee, conservator,
committee and guardian of the mentally retarded, which may be utilized in PSA cases. These
methods are noted in some detain in the Guide to Procedures in Financial Management which was
disseminated to all districts upon its completion in the spring of 1980.

OCR Notes: Though “detain” in original — should be “detail”?

Power of Attorney, (POA) whether to be with general power or limited power
over a specific area, will have limited application in local districts. A power of attorney does not
afford as great a degree of protection for either the client or the local social services district as do
other types of formal financial management. It is revocable at will by the principal and has no
requirement for accounting for expenditures made on behalf of an individual. Therefore districts are
advised to be extremely prudent in utilizing this method of financial management.
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The district's attorney should evaluate each case where POA may be appropriate
in light of the particular circumstances of the individual case. In certain instances, use of a POA
may be appropriate, with either a district official or some other person (friend, relative, clergyman,
agency official, etc.) serving as the attorney-in-fact. It is normally preferable for a POA to be as
specific and limited as possible.

District staff involved in financial management should also understand the
difference between POA and a durable FDA, The distinction is that a competent individual may
execute a durable POA which specifically states that it will survive the subsequent disability or
incompetence of the individual. On the other hand, an ordinary FDA is permitted to last only as
long as the individual remains competent.

Caseworkers, in their professional capacity, should not accept designation as
power of attorney.

ok If it is necessary for the district to assume power of attorney, the district SHALL
maintain the record as required in this directive.

Vendor restricted payment as a method of financial management will be mostly the
responsibility of the income maintenance staff in terms of the authorization procedure. Services staff
are responsible for making the referral to income maintenance with complete instructions as to what
expenses will be met through a vendor restricted payment, ** A mechanism for follow-up SHALL be
established by services staff to verify that the financial management services have been established as
requested. ** In those instances where Income Maintenance has referred the case to services, the
services staff SHALL advise income maintenance staff of the determination made in regard to
financial management services. Again, services staff are responsible for ascertaining the level or
financial management and for follow-up to assure that the service has been established as requested.

ok If a client needs to have his finances handled completely through the use of
vendor restricted payments, services staff SHALL make sure that there are minimal personal funds
available to the client.

Protective payments can only be utilized in Aid to Dependent Children and
Home Relief cases and therefore has a limited application for PSA. The number of such cases
requiring PSA is minimal at the present time.

ok For those cases which are PSA and require protective payment, or one of the
remaining, more restrictive, formal methods of financial management (representative payee,
conservator, committee and guardian of the mentally retarded) services staff SHALL maintain the
case record as required by this directive. Services staff should also familiarize themselves with the
accounting staff's procedures in supporting financial management services in order to utilize the
system appropriately.

In the initial stages of pursuing more restrictive measures of financial management
in which legal staff would become involved, the Department highly recommends that services staff formalize
referrals or requests and subsequent exchanges of information through written exchanges. Once the local
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district has been designated as the fiduciary, depending upon the amount of money and types of
assets involved, the local district's attorney may have an ongoing responsibility in the case. For
example, investment procedures and real property transactions should, at a minimum, be overseen
by the agency's attorney. It is imperative that the delineation of responsibility between services and
legal staff is clear and understood by both parties.

Points of General Application

Whenever possible, the client should be involved in the decision making process
and every attempt must be made to help him understand the action you are taking and the reason(s)
for doing so.

It is worth nothing here that the need for any type of financial management
services does not automatically define the case as a PSA case. Since the request for financial
management services may be initiated by other divisions or units within your agency, it will be
important for services to do a full assessment of the situation and determine whether in fact the case
qualifies for Protective Services for Adults.

ok As previously noted in the discussion of vendor restricted payments, services
staff SHALL make sure there are minimal personal funds available to the client. In all instances of
financial management services, it is important to address this particular need of the client. **
Appropriate accountability SHALL exist for disbursement of these personal funds. The client can
sign a receipt for the check(s), cash or funds he receives or can sign the ledger card which has a
record of all transactions.

ok In all instances there SHALL be a mechanism in place which proves that the
money or check has left your hands and is now the responsibility of another individual. Depending
upon the circumstances at the time, the other individual may be the client, your co-worker, your
supervisor, your commissioner, the client's sister, etc.

Imprest or Revolving Fund

As you will note in the accounting guidelines, an imprest fund (or revolving
fund) can be established in such a manner as to completely address the needs of an effective,
accessible financial management system. However, a Services staff would authorize a withdrawal
amount in the established manner which they may receive as money rather than in check form. It is
important for the worker to return receipts and/or any unused port ion of the money to the cashier in
as timely a manner as possible. ** If some of this money is given to the client, then there SHALL
be some type of written acknowledgement by the client that he has received the stated amount,

Food Stamps

There may be cases where the agency feels that assistance is needed by the client
to assure appropriate utilization of food stamps. Basically, the caseworker can involve the client
only on a voluntary basis to accomplish this. Another option is to find a responsible individual that
the client is willing to designate as his authorized representative. The authorized representative can
cash the Authorization to Purchase (ATP), and with the household's full knowledge, can use the
identification card and food stamps to purchase food for the household.
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If the latter option is being considered by the caseworker as a potential
alternative to present to the client for his consideration, then the caseworker should assess the
potential authorized representative(s) prior to his discussions with the client. The caseworkers must
be reasonably sure that the suggested individuals are capable of acting in the best interests of the
client.

If one or more potential authorized representatives are being considered by the
client, the caseworker can assist in helping him to understand the choices, but the final designation
is the right of the client.

In instances where an authorized representative is misusing the food stamps, the
caseworker should report the situation to the agency's food stamp unit for proper action.

(References: New York State Food Stamp Manual, Section II, pp 16-
18; June 7, 1982, Distribution of Consolidated Food ¢ Stamp
Correspondence, New Policy, Section 4, Disqualification of Authorized
Representative)

Purchase of Services

ok Districts opting to contract for financial management services SHALL assure that
the contractor meets all the requirements of this directive which would apply to the portion of the
case for which the contractor has service delivery responsibility. ** Depending upon the service
delivery responsibilities carried by the contractor and those carried by the local department of social
services, appropriate records as required by this directive SHALL be maintained by each involved
party. ** It is not necessary to maintain duplicate records for purposes of this directive, however
complete sets of records on shared cases SHALL be readily available for review upon request by
the Department.
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Financial Management System for Protective Services for Adults: Accounting and Fiscal Guidelines

1. Background
The following guidelines are provided to assist the local districts in developing

procedures which will provide for sufficient internal controls including: separation of duties,
specific responsibilities, and the establishment of a complete audit trail.

2. Receipt of Funds
Social Services Law Sec. 87 directs that all funds received by a local social services
district must be deposited with the county fiscal officer. Money received for a person under
a representative payee, protective payee or conservatorship arrangement should be placed in
a T53 trust account.

3. Distribution of Funds
All disbursements of funds should be authorized by a document which has been
signed by the case manager and his/her supervisor. This document should be presented to
the accounting section to initiate payments. At a minimum, the documents should include
the client's name and address, case number, amount, date, and the above mentioned
signatures.

The accounting section should retain the authorizing document and maintain a
permanent record of all transactions with a trust account ledger care for each case.

4. Options
It is understood that in some districts it is not possible for the fiscal officer to

respond as quickly as might be desired with funds from trust accounts. With the consent of
the legislative body of the county the following procedure is recommended. A revolving
fund may be established from the trust account which would give the local social services
Commissioner or his designee the authority and ability to write checks to clients. The initial
amount would be transferred from the trust control account. At the end of each month, the
revolving fund is replenished from the individual trust accounts involved in that period.

The authority to set up and maintain such revolving funds is derived from County
Law Sections 376 and 371.

In a given district it may be desirable to make use of a revolving fund only for
emergency situations. Other districts may wish to use this procedure for all transactions. The
volume of transactions would dictate the size of the fund,

5. Miscellaneous
Receipts for all expenditures (within reason) made on behalf of the client should be
kept by the social services accounting section. A signed slip by the client for money retained
as pocket money should be obtained if feasible. This would help to maintain a more
complete record of disbursement.
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STATE OF NEW YORK

5. 7581=—A A. 9372—A
Cal. MHo. 293

SENATE—ASSEMBLY

(Prefiled)
January 6, 1982

IN SENATE—Int rcdunad by Sens. GOODHUE, BABBUSH, BERMAN, 3RUNO, LACH,
MARCHI, MARXOWITZ, MENDEZ, RUIZ, WIN iun-:aad twice and ordered
printed, azd when p:in:ed to be committed to the Compittee on Hantal
Hygiene and Addictien Central—reported faverably From said cosmittae,
ordered to f£irst and second report, ordezed to & third rasding,
azended and ordered reprinced, ra:aining its placa in the order of
third reading

IN ASSEMBLY—Intredvead by M. of A. CONNELLY—read cnce and rafersed to
the Cenmittes on Mental Health, Alesholism and Substance d4busa—
coomitiee discharged, bill ezended, crdered roprinted as asenced and
recozmitted to said cocaictes

AN ACT to 2mend the mentzl hygiene law, in relation te autherizing cer-
tain provisicnal resecdies relating to proposed consarvatees

The Pecole of the Ztata of Mew York, recresenzed in Senat: and Assen-
bly., do enaet &3 Folleus:

Section 1. The cextal hygiene law is amended by edding a new secticn
77.08 to read 3s folleows:
5 77.68 Provisional remedias.

(3a) Tha ezurt mav, for gecd causa, with or without security, include
in an order to shew cause cemmencing & scecia! srocesding undor this ar-

ticle a tchnn-ary restraining orcer wWhen:

1. the seciticn senks an in} Lw_-iuq ur:hihi:ing anv szecifiad cersop
from ebt2ininge or arsingins for tha sala, zgsizament ar dis-esz! af the
propazey of tha srasssed canserviates or doinz or suffazing i1a he dena
Any ac: or onission en c¢ aring the walfzrae af.:he procoses :snSE:.d"aﬂ*

2., an afiidavit bised ucen persondl krevledes in suogocs of The petci-
tion, alcnz with other
g u

u::ofs, if anv, satisfzczarilv domonstzates  that
in the absence of such restraining order, the srocerzy of the ororosed
consarvatae would be dissisated =o hiz datrisensz or the walfire af the
proccsed consarvates would be endangerced; and

3 |

EXPLANATION—Matter {a italiecs (underscared) i{s new; matter Ia brackets
[ ] is old law to be omiczed.
sS4 LBD2-16-29-5404
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3. the person sought to be restrained {s not the proposed
consarvates.

{53 Motice o©f & cenporary restriaining order shall be piven to any
persen restrained and to anv person having custody or couirol  owver the
parson  or oSroperty of the proposed conservatee in such manner as the
court mav prescribe. Such temporary restraining order shall neither be
vacatad mner modifisd excent uoon nstice o the petitioner and to each
pecson regquired to receive notice of the petition pursuant to subdivi=
sion (a) of saztinn J7,.07 of thin grricl e.

(e} Where 1t satisfactozily apsears from the petition, affidavirs,
and such other testizeny or preofs as may he raquired by the esurt that
a person has dene, suffered to be doane or cmitted to do, or thrsatens oc
is akour to do ap actc thac endangers the walfara of the proposad conser-
vazas, or has acauired er i35 sbcut To scauire any proparty froa the
proposed congarvatea curinz the time of his allegzed inpairment without
gdespate ecconsidaration, the courr nav, wizh or witheut security &t any
staze of the procasdiae, enjoin such serscn frco sellinz, essizningk, eor
diszcsing of said preperty or cenfessing judssent which may becoms a
lien on said proverty or receiving or arrznzinz for ansther person  to
raceive any additiecnal proserty frem the pocoosad coasarvatee during th
pendency of tha precasding hereundar er deing or suffering to be dcn
any ect or caission endangering the welfaza of the prososed conservatee.
Such order shail be made upen notica of motion or usoa the initiative of
the couzt and mav, in the disc-etlion of the court, be continued for ten

deve afters tha apoointment of 3 conmgarzvitor. Netise of an  inifuncticn
shall be pgiven to anv person enisized and to anv perscn having custody
or control cver che person or oroperty of the prososec  coanservatee  in
such oenner 2s the cSutt may prescTibe.

[ Notice of the apgointzent of a ccnservator shall be given to any
pa=san restrained or enjoined and to snv person ordezed te reeaiva nei-
ice of suzh sestzaint or injunciicn iz such manner &s tho court may
prescriba.

{¢) At any stage subseguent to the cocsencegent of & groceeding, the
CourT @Ay arpeint 4 Camnarar? racaiver Ta pred arve Cthe opreparty  af  the
pronosed conservdias danding adjudizazlion of ésascrvasorchin,

[ bhare {i: sazisfactorily acsears from the pecicion, affidavics,
and such cther tastinmony or proofs as mav be recuired by the court that
th interes: o¢f the procosed comse-vatae would be adpcropriacely served,
£he court mav provide in 4 temporars rest-iining order that such tes-
poTAZY !*ﬂ=f¢i1ing_¢'d=r shall have the effect of:

1. a restraining notica when sarvas in & menrer and upon such persons
as the court in its discrecion sball daem avorcpriate.

2. confercing infermatien =uts-eena cowey unon the atterney for thae
sazitione> chen the court in irs discrocicn shall daem it sooropriata.

(2} Wheze suszh & temporacy zestsalning crder orovidas for 4 restrain-
ing notica 4 cersen having cuszesfy or contTol over the pessSon  Or
oronerty of The preoosed conservavse who secaives such notice Is forbid-
e to mike 2r suffer any sale, assizacent, transfer or  interierenca
izh any oroserty of the orcoosed csrnsesvgtee excent DUrsuant to 4n oc-
er of the court.

(a) Wiaca such ! temporiry rastrainineg order provides tha
sezitigner's atternev with infersaticn sweoooena sowar service of & cony
of the ordar tazsather with sn iafarmacien subpeoena shall requirs any
parson so subodenned to provide peci

o

iziznes's attorney with anv  informa-
tfon concerninz tha financlal affaivs of zho proposed nonservAtas,
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§ 2. Subdivision (d) of section 77.25 of such law is relettered sub-
division (e) and a new subdivision (d) is added to read as follows:

{d) To the extent permitted by.the court order appcinting 84 conserva-
tor, ény contrdcts, conveyinces or dispositicns made durinz the pendancy
of the scecial proceedinz by the conservatee in favor of or at the In-
stance of, any person who had actual notice thereef, as the result of
frand, restraint or undue influenece, shall ba voidable at the opticn of
the conservator.

§ 3. .This act shall take effect on the first day of Octcber next suc-
ceeding the date con which it shall have become a law.
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5:?1_?03 Wmlor.'r.'mcn:.

{d) Des:g.r'nfed f.lgh}m—a.'-gns

[q1) Mente Christa Vicksburg 2600
Formation fn Texas. RAL75-F6-{53
[Texas—20).

(i) Delireation of formation. The
Mante Christo Vicksburg 9000
Formatioz is localed in 3 pertion of
Hidalgo County, Texas, and is
encounlered in portions of the following
surveys: Jackson Subdivision cf the San
Salvadore Del Tule Grant, Juzn Jose
Balli Survey A-220; Section 202, Tex.-
Mex. Ry. Co. Survey A-124; Sacten 206
Tex.-Mex. Ry. Co. Survey A-£37; Section
207, Tex.-Mex. Ry, Ca. Survey A-128;
Section 210, W. T. Bomar Survey A-824;
Section 211, Tex.-Mex. Ry. Co. Survey
A~=123; Section 214 Maceconia Vela, Jn
Survey A-523. Excluded rcm the
des:gnahm is & raclanguiar area in J:a
Juazn lese Bslli Sirvey A-220, two zides
of which extend due anrh 2nd sc.:'ﬂ
the norih ine being 30" north of and the
west line belog 750" west of ibe Shell Gl
Co. 5'13‘-1 & Schiff Harmzan =1 Weil,
anc the south side beaing 7507 scuth a:
the the zast lize br ~3 720" eastof the
Shell Ol Co. Eright & Hammaz =2 Well.

|L | ..IEF th. The Meonte Christn
v ;-.-_-;:bmg 8000 F m—aJun Tanzes o a
depthof a;'p:"x"ra ely 00 Ieer i
a]:--cx;::a'le‘“ 8707 feetl, with 2 gross
BvErage Iluc!-"ess of approximalely 350
feet The bottom of :he [ormation may
exiend as deep as 104030 feet in the
undeveloped ereas.

FF. Do 21200 Fllsd T-1-A2 345 03

BiLLowd CoOE ST 1T-01-4
5

\

CEPARTMENT CF HEALTH AND
HUMAN SERVICES

Soclal Sacurity Administration
20 CFR Paris 404 and 415
[Regulaticrns Nex. 4 and 16]

Federal Qid-Age, Survivors, ard
Dizakillty Insuranes and Supplemantal
Seeurity Income for tha Aged, Blind
and Disablad; Representaiive Payment

AGENCY: Social Secusity Administraticn,
HHS.

AcTion: Final rule.

suMmMARY: These Snal regulations
reorzanize and resiate o simpler
languege our requlzdcns on )
representative payment under titles 1L
Olc-Age. Survivors, azd Dizability
Insuranca (CASDI) and XVL
Supplemental Secunty Income for-the
Aged, Blind. and Ciszbled {351) of the
Social Security Act. These reguistions

(1] explain representative payment: (2]

stale when title 0 and title X(V1 benefits
will be paid 1o a representative payes
rather than directly to the entitled
person: [3) indicate the procedure we
foilow in selecting a representative
payee: [4] specify the responsibilities of
a representative payee: and {5} clarify
our responsibilities to the berneficiary
when we make paymentsto a
representative payee on his or her
behalf.

DATE: These emendments are efective
July 14, 1582
FOR FURTHER INFORMATION CONTACT:

Philip Berge, Legal Assistznt Office of
Regulations, Social Security
Administration, 8401 Security
Eoulevard, Baltimore, Maryland 21235,
talephone {301) 584=T452,

SUPPLEMENTARY INFORMATICN: We have
rewTitten and 'ecrga-u'.e e existing
rﬂgu]atlcra te make them clearer and
eosier for the public to use. Iz the
process of reviewlng owr existing
regulations, our policies (o this area
wers ulso reexamined. Wa deciced that
the regulations should continue to
Fresent a sel of basic guidelizes for
pErsans 5-""1"5 as re;u ese'ua ;13 peyess.
We also added to the regziations
several of the policies we now follow in
making representative rather tharn dirzct
paymezt but which are notin the
currenl regulalions. First, we have
sdded a provision to explain that we
will give a beneficiary or tha individual
acting on his or her behalf sdvance
notice before we make a de2rermination
that represestative paymezt will be
made. Second, we I:.ua adieda
pmw!ln'l lo indicate that w:m
conserved funds are held in an interost-
bearing account. the ioterest Tom the
account, as wzll as the princizal, is the
property of the beneficiary, Third, we
bave adced a mare comziels
explanation of how we select a
raprasentative payes aod ‘whal we
expect of him or her oncz e relecton
ks bzen made. Fousrth, we bave
clarifiad ouwr responsibiiitzz loa
beneficiary waen we select scmecns
else lo receive payments o1 the
beceficiary's behalf, Fifth, we have
added o the list of represestative payee
responsibilites. the responsibility to
report 10 us any event whizh cocurs that
will affect the benefician's continued
right to Fayvmnents.

The Noticz of Proposed Rclemaking
(WFEM) waes published in Se Fedaral
Reoister on Decamber 1, 28208l 45 TR
78501 wilh ¢ B0-day comseal peried.

Revision and Reorganization of the
Regulations

These regulalions are being revised
and reorganized lo simpliiy, and
improeve our regulations. The regulations
carry out sections 205, 1102 and 1631 of
the Social Security Act.

The currenl regulations on
representative payment of title Il
benefits are in Subpart U ci Pari 34 in
Title 20 of the Code of F2derel
Regulations. On May 29, 1231, Subpar1
of Regulations No. 4 was redesignated
as Subpart U (5§ 404.2001-2055) and a
new Subpart Q, lmplementing s2ction
504 (Delerminations of Disability) of
Pub. L. 56-255 [the Social Sscurity
Disability Ameandments of 1520) was
published as a final regulation 3t 16 FR
29190-29217. Corresponding tithe XV
regulaticns appear in SubpaAF of Part
416 in Title 20.

Whaer We Make Represeatctive
Payment

Asa ;ene:ai rule, we pav Senelis
direciy o the person anttizd to r::eire
them 50 l sl the person w
fuil use of and control over:
cwn fuads. Hewever, whan wa hav
reason o believe that 2 bereficiary s
oct able to bandle the funds in Bis o7 he:
own inlerest, we invesiinaie to
ceiermine whatler ben sasuid Te

aid lo someone else oo his ar ner

ehalll If we delermine hat a
benel ciary cannol ma=age benafit

gavmen!s in his or ber cwn interasl, we
'm..] select a representative pevee and
ceriiiy payvments lo the paree far the use
and beorefit of the beneficiary, Ssf
make lhis determinaticn. we 25t be
sure that the interests of the Taneficiary
will be served by our making
represantative rather than direct
paymenk Whenever we maxe
representative payment wa cerify

ayment Io LSe representsiive navee on
nalf of the bes -ch.a':,r Taisisto

Indicaiz that payment is being zade lo
the representative payee as 3 .:1..; ary.
and that the monay is nor it
own or for the payes's bene
for the benefit of the berneficiary. If we
pay benelils to a raprese Ve t3yne
ard the representative payia m
the benefits, we have co guthzdty Lo
make restitution of the misused funds
and tha! the responsibility !
applies lo the representative payes. |
§3 904.1041 acd 418.841.)

There are certain siteations where we
always make represeniative peymment
For example, if we learn that 2
beneliciary has been [ound legaily
incompetent, we will name a
representative payee. The payee we

but solaly
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selert will ofien be the court-appointed current mainlenance should be payments on the beneficiary's bakalf

fiduciary. However, Iﬂefﬂdmg upon the
;'r,u"lsl:,;ru:z;, we mzay selec! som

er perzon who shows a persanal as
we!ll as 3 financial responsibility for the
berneficiary. Also, by law. we must
select a renresentative paves lg receive
the Scpplemental Security Income
pavmenis of a person who is elizibie for
berefits on the basis of a disabilitv and
who has been medicaily determin
be an alcohelic or a drug addizt. Al
we generally name a represeniative
pavee lo receive the benedits of a person
uncer age 18.

How We Select a Representative Pavee

The existing regulations describe the
information we need Tom a person
before we select himorheras s
representalive pavee. They do nat
indicale, howevar, the "'afe-enczs we
use in selecting 2 peves. Ourlist of
preferred payees is a zuide we have
prepsred on the basis af aur experience.
It is considered aicrg with ail other
{aciors in helping us salec! an
appropriate payes for the bereficiary.
Ve have includad these prefereacas in
£5 305,202 and 418.82%

EBelorz We Name a Representative
Paves

. Rave added a sez'ion to the
regulations to rellect cur current
procedure of giving ac'*-a.‘:x:e notice af
our determination 10 make
represeniztive peyment end lo nams a
pavee. In this notice we tell the
beneficiary or the Individual acting on
his or her behali that we planto name a
reprasentative pavee, indicate who the
payee will be. and ask the person to
contact us if t2 or she wishes lo object
to our propesed actions. If the persan
objects, we will review our intended
Cecisions and consider any additional
information given to us. We wiil then
issue a delerm ut an giating the means
of payment anid this paryee. which may
be :;:l,.ea'Eed undar our acminisirative
review procass. The advence notice
procedures are explained in §§ $04.2030
and 416.520.

Responsibilities of a Representative
Payee

The existing regulations slate certain
responsibilities of a rezresentative
payee. These respon ties are
1rr.!uce1:|. in these regulations. We have
added to this list ':e responsibillty to
report lo us any event which occurs thal
will affect the bes "s continued
rizhl to payments. Tt con'lained in
§5 404.2005 and 415.635. We have also
added an exampie in §§ 404.2045 and
416,645 lo illustrate cur view thal
meneys not needed for the beneliciary's

deposiled in an inter es.-hee.'-u" account
or invesied on behal! of tha tcnu-:::*an'
We have had axperieace with
represcntative payees hc!&;rg funds
rather than investirg them. Alse. in
some instances the [unds were invested
by a representative payes, but the
dividends did not accrue lo the benefil
of the bereficiary. Some institutions or
agencies acling as a représantalive

pavee deposit funds not nzeded for the
currenl mainlenaace of the beneficiary
in an inlerest-bearing account, but the
interes! pavable on the aczoun! does not
accrue lo the beneficiary, In §§ 404.2045
and 416.643 of the regulstions. we have
added a provision te c!arif:.* tkat the
interas! earned from an investment
account is the property of the
beneficiary. and not the preperty of the
payee.

Changes From Currenl Regulations
Made by the Final Rulz

1. We have added a provision to
exglain that we will zive a beneficiary
or the ingividual aeting oz his or her
behaif advance natica beler2 we makea
delerminzlion that Tepreseniative
payment will be made. [Sas }§ 404.2030
and 416.830.)

2. We have added a provizien 1o
indicale that when conservad funds are
heid in an interesi-bearing aczount, the
interest from the aczount, 25 well 35 the
principal. is the praperty of the
beneficiary. {See §§ 4042045 and
416.645.}

4. We have added a more complete
explanation of how we select a
represenlative payee and -what ws
exzect of Lthe pavee once “:e selection
has been mace. (Ses §§ 4210020,
403.2021, 409.2028, 404.2035, 416.620,
416.521. 416.625, and 416.535. k

4. We have revised the prafarence list
of potential representative pavees fora
be*eT.cZar:. age 18 or older. This list
includes persans other than those
specifically mentioned who sre qua zlified
1o carty eu! the responsibilitfes of a
paves and who arz a%le and willing to
SEFVE as a r.'a vee for a bereficiary; Le.
members of commur iy graups of
nrgarlza tions who volunteer 1o serve as

& payee for a benaficiary, Tois was
omilt r:d from the prefarencs st when
the NPRM was published. We have also
reversed the order of the last bwao
preferences in the preferenca kst of
paiential payees for 2 beneficiary under
age 18. Teese wera no! in proper order
in the NPRML [See §5 404.2021 and
416671

5 We have clarified owr
responsibilities to a heneficiary when
we ielect someone else lo receive

[See §% 404.2041 and 416.831]

E. We have adced ta the list f
represenlative payee responsibilities the
responsisility lo report lo us eny eveny
which occurs that will affect the
beneilciary’s continued right to
payments. (See §§ 404.2035 and 416.635)

Response 1o Public Cormments

In response lo the NPRM we received
42 comments: 33 rom atterneys, legal
aid and social service organizations and
9 frem various government em..ic S LH
anc other members of the pu auc.

Du. ume:uve in this recadification is
1o clarify the existing regulatory
provisions by the use of sir ;Ee.
language and improved o:zzzization, sc
that they will be more eas-.' v eadersiood
by members of the public. Some of the
commenis we received were very useful
in pre aring the final version ._l‘ the
regulations. Several of the revisions
discussed below were made a5 & result

of these commen!ts. Some of the
ents were not appiicabie to these
icalar regulations. Thesz coramants
re not addressed in the preamble.
Other comments are condansed,
summarized or paraparased.

For ease of comprehension 2nd far
perspeciive. we have grouped comments
according 'o the subject and the Jssues
raises. Our responses are presern ited in
the arder in which the reaulaticns ara
o:garizzd.

Discussion of Public Cn'n'nants Changes
We Made From “olice of Freposad
Rulemaking 1o Fizal

As the result of the public comments
wa received, we have male the
{ollewing ravisions in Lhe final
reg'ula.m:n.s.

1. Emphesize that o representative
poyes should rot be selecied solely on
the Saosis a'cp hysical condition or
limitction ef the bereficicry. We
received several comments ' the effect
that preposed regulations would permit
or reguire representalive pavment for
compatent individuals who ars
physicaily incapakie of manazing their
ewn bensfits, In rzsponse to these
commenis we added “io direct the
management o to the last zenience of
4§ 205 2003(a) and 416.551a] 1o '"ane it
clear that physical disabality would
require rezresentative payment only if
lHe incivicual is unable to manage orte
direc! otzers in the management of
benefit payments. This sentence now
reads: "Cenerally, we appairt a
represestetive payee if we have
determined that the beneficiary is not
gble to manaze or direct the
management of benefit payments in his
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or her own interesl.” Other sections
revised as a result of these comments
are 404.2001(k), 404.2015. $0£.2055.
416.601{b). 416.615 and 415635, Also. §§
404.2010{a)(2) and 416.510{a}{2) of the
proposed regulations have been revised
to reflect that the beneficiary is
“physically incapabie of managing er
directing the managemenit of his or her
berefit paymenis.”

2. Expand when reprecentciive povment
will be mode on beralf of ¢ drug eddic!
oralcokolic. In response to several
comments that we clarify when
represeniative paymen! will be made on
behalf of a drug addict or alcoholic we
have added a new paragrapn (3] lo

§ 416.610(a) to provide for
representative payment to an irdividual
who is “Eligible for benelits solely on
the basis of a disability and who is
medically determinec to be 3 drug
addict or alcohelic.” This provision
reflects the current law.

3. Clerify when we wiil moke direc!
paeyrment lo minor beneficicries. Cne
commenter sugsesied that we make
direct payment to a miner beneficiary
whenever the beneficiary showe the
ahility to manage benefits or meet the
aosropriate Sia'e law regarding
emancipation. We added o
E§ 404 201G{b] and 416.510({b) examples
of situabions in which we maxe direct
peymment to beneficizaries under age 18
The regulations will not. howevar,
contain all pur procsdures concerning
direct payment lo minors. These are
contained iz our internal procadures,

4. Editorial chenges. Various editorial
comments were received. These
comments were consicered and. where
the review indicated irclusion of the
recommended changes would improve
the regulatons, the approprizte changas
were made.

Changes YWe Did Not Make

For the reesons stated balow, we did
not agree that the final regulations
should be revised to include other
changes suggested by commenters, and
we did net adopt the following
suggestions

1. Revise the odvence natice
procecure, We received the foilowing
comments for impreving the advanca
notce procedure in §§ 4042030 and
416.630.

(a) Omil the term “generally™ in
subsection {a] of §§ +04.2030 and 416.620
and specifically include legaily
incorpetent scults and minors under
the advance notice procedure.

{b] Provide and oral hearing belore 2
representalive paves is named.

[c] Explain when the advanca notice
is not sent.

(d) Have the advance notice reflect 2
specific time fame within wiich to
protest.

(2] Idantify what is to be included in
the advance notice.

(7} Provide advance notice if we are
continuing payment to the crigizal
representative payes at the time of
reinstziament of benefits after a
success{ul appeal or long-lerm
suspension.

As noted. these comments zre not
being adopied. Sections 404.2033 and
416.830 provide lo whom advanca notice
is sent and what is included i the
advance notice. We have not provided
for an cral hearing or face-to-face
interview. If the beneficiery or his or her
recresentative does. in facl protest the
preposed determinations. we will
provide him or her with an opportunty
o meet with us and to examize the
evidence [as appropriate uncer part 401
of the reg:lations, disclosure
precedures) before the decisicns are
formally rendered.

The term "generaily” has Sean
relainad because exceptions ‘o the
advance notice procedure 2re more
sppropriately discussed in cur operating
procedures and oot the reguiztions. In
addition, information pertaining to when
advance nctice is nol sent and e
specific Ume frame withia which to
protest the pavee recommendation, is
also contaized in our opereZng
nrocecures

Also, our current instructiens provide
the beneficiary with an oppostunity to
conlest a continued appoint=ent at Lhe
time of reinstatement of the
benefictary’s benefits after 2 succossiul
eppeal or long-lerm suspecsion.

L Provice a foce-to-fces meeting to
delermine the copebility of a
beneficibry. Coe eommentas suggasipd
we provide a face-lo-face mesting lo
determine 2 beneficiary’s czpability.
There is an opportunity for a faze-te-
face meeting discussed in o=
procedural instructions. Since we
consider that procedure one of many
operational details of our basic policy,
we have noticcluded it in the
regulations. Generally, we Selieve enly
basic policy should be coverad in the
regulations.

3. Fersonal needs of the beneficiary.
We received severai cormments that
§§ 404.2040(b] and 416.520{L) of the
propased regulations sheuls he changed
to reflect thal a beneficary's personal
reeds over and above the expensas
incurred for his or her 5asiz aeeds
(room. board, and nursing care] mey be
puaid {rom the benefician's flunds only
alter the beneficiary’s otlizztions to pay
far his or her basic needs have bzen
mel. Also, we received comments that

the beneliciary’s Medicaid elghiliy
and payment for covered services 1o an
institutionalized individual would cease
if the patient’s representative fayae
does not pay the patient's share of
liabilitv for a medical vendor paymeny

Benelits certified lo & repraseniative
payee are considered tobe used na
beneficiary’'s best interests if thay are
used for 8 beneficiary's curraz:
maintenance. Since clotking and
personal comfort items are cozsidered
eosts incurred for current meinienance.
we have nol added this statemenl

Although we provide guicelizas 25 lo
whal is in the beneficiary's best
intereste, there is a consideratie amount
ef discretion provided the pavae, If
salisfying the beneficiany's sizHicant
personal needs before paving his or her
institutional charges is in the
beneficiary’s best interests, then the
pavee is performing sppropnataly.

Finailv, Medicaid eligihiisy snd
payment for coverad semaces to an
institutionalized individuat dezs not
ceasge if the patient or tha! patienl's
representative pavee does not zay the
patlent’s shiare of lability for a medical
vendor pavment. While title X% nolicy
requires that all patient incoma 'n
excess of the personel needs allowsnes
be considered 25 the patient's share of
liability when comoputing the madicsl
vendar pavment amount. it does aol
mandate that the amount of the patient's
liability actvally be paid as a condition
of eligibility. If the patient's lizbilly 7s
net paid. there is no change in Maedicaid
status. It is a matier batween e natient
(or representative pavee] and the
Mediczid facility. In fact, Gerz i3m0
such requirement n the Medicaid law or
regulations and the Statzs are not
permitted to impose one.

4. Payment of @ beneficicrs debt.
We received thres commentis thal
£E 404.2040(d) and 415.530(d) cf the
proposed regulations should te
amended lo reflect that if funcs are

vailabie. a payee is required o satisfy
g debd of the beneficiary for Seeic noeds
even if the debt arose before 32 first
month {or which payments wee
certifiad io the payee. A pavesis
authorized and directed to 2;
benefits for the use and beneli: of the
beneficiary. While tke pavee 2zs the
authority to delermiza how 222 for what
purpose the benefits are to te used for
the beneficiary, the pavae is rezuired 1o
use them in a manner that semes the
beneficiary’s best interests,

Whenever there is 2 use of Z2zal
process to compel paytwest of 2 past
indebtedness which jeopardizss tha
berefliciary's carrent maintenance,
including the satisfaction i his ar her
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reascnzbly foresceable fulure needs. il
is the representalive payee's
resnonsibility to n*\:ke on the
beneficiary’s behall, the prolection of
section 207 of the Act. [Section 207
exempts benefits, either before or after
payment, from execution, levy,
altachment, garnishment, or other
seizure by creditors so long as paymenls
wre identifizble.] A representative pavee
may. however. use benefits te discharge
a valid. properiy aulhenticaled pas!
indebledness of tie beneficiary
provided the amount required to
discharge such a pasl incebledrless is
not necessary for the beneficlary’s
currenl maintenance, including his or
her reasonably foresz=able fulure needs,

5. Make the Social Security

Administration lichie for the misuse of
benefit payments. Several v:ar-rnemers
su.""es ted Lhal §35 ‘iD-! 041 and 416.54
of the propesed reg-“a'-uns be revi sed to
make us, as well as the representative
payee. liable for miszsa. We have no
authority to assema lizbility for misuse.

It was also suggesiad thal misuse
should be an appealablie delerminaticn
gnd that we have a mcre alfirmative
rele in attempting 10 recover misused
fur.ds. We are examining our pnﬁ' cies

with regard 1o the misuse of benufits
znd lo racoupment generally. Any
chanzes 1o current palicy resulling from
our study will be the subject of separate
regulations.

6. Eliminate excmpies specifying an
gmount which requires deposii in an
interest-bearing account. A number of
commenters recommended thal the
examples in §5 404.2C35(a) and
416.645(a) of the p‘opustd rezulations be
deleled sinca they specify an amount
that requires depesiting lunds in an
interesi-bearing account and this
requirement has not yet became part of
a published egula:mr' We have
delermined that a me netary fizure
should be placed in the reguiations for
depositing funds in an interest-bearing
account and that §is0 wouldbe a
reasonable money amounk

7. Require mendetory accountings.
Several commenters suygesied that we
require regulatory scheduled mandatory
accounting. Under the regulations. w:
may require such accounting. However,
we are reviewing our gresent accounting
and verification nrocess. As a resull of
our {indings, we may make changes in
the accounting requiremenis. If any
changes are made they wiil be the
subject of separate regulations.

8. Liability for ovespesment. We
received a comment suogesting that the
regulations shouid speciiv whether the
beneliciary ard/cr the rrplesematt.
payee are joint!y or saverally liable for
&n overpayment Liat:lity for

overpayment is discussed in the Social
Security Rulings [SSR 64=7]. This ruling
indicales tha! where a representaiive
pavee receives an overpayment on
behalfl of a beneficiary. the payee and
the beneficiary mav, under certain
circumstances. be jointly and
individually liable for the overpayment.
However, the payee is not liable if he or
she used the amounts received for the
benefit of the beneficiary and was
without fau!t with regard to the
overpayment

9. Discuss situations in which the
beneficiary obfecs to the sppointment
of o represenictive poyes. One
commenter recommended that the
regulations should discuss sitzations in
which the beneficiary u'cie:ts io the
appointment of a specific represeniative
pavee bul we appoint the z2ves over
;uwtes: Such a discussion wculu maka

he regulations unnecassaniy lengthy.
Fu""ﬁe more. the payee Zetsrmination is
an appealabie deiarminatien. Th
appeals proczss is discussed in
Regulations Ne. 4. Subpart | and
Regulations No. 16, Sebpart N,

Regulalory Procedures

Executive Order 12291—=These
regulations have been reviewed under
Execulive Order 12291 2nd do not mest

ary of the criteria for a major regulation.
Therefore, a regulatory anq:,ana'.j,'s:is
is not required.

Paperwork Reduction Aci—The
reporting/recordkeeping requirements in
the sectiens of these regulations cited
D: ow are subject to the provisions af

the Paperwork Reduction Act of 1980
[P‘ub L 56-511) and therefors raquire
Office of Manzzement and Budget
(OMB) approval. Thase requiramants
are presently approved by CMB under
the OMB approval numbers cited,

Aegsaton seron | cuva sersal e

p | —- - T

TR EI5 m —_—
A5 2035000 - —— T R
Al 2035 ——— DEI0NL
416 835 H

i L N - - S
| esse-ted frasmuteny

AL LT T .
4th sEL . TeSd=3138,
|}

These regulations impose no new
reporting or recordkeesing raquirenents
requiring OMB clearance.

Regulolory Flexibilily Act=Since a
netice of presosed rulemaking for these
rules was issued befgre Januvary 1, 1331,
a regulatary flexibility a i
provided in F.b L. 96-334. the
Regulatory Flexitlity Ac is not
required.

These amendmenls are hereby
adopled and set forth below.

1
[Catalog of Federal Damestic Assistance
Program. Nos. 12.80C Social Securiy-
Disability rsurance: 12.803 Social Security.
Retirement Insurance: 13.8M Social Security.
Survivers insurance: 13.807 Supplemental
Security [ncome)

List ol Subjects
20 CFA Part 414

Adminisirative practice and
procedure, Death benelits, Disabied,
Old-Age. Survivers and Disability
Insurance,

20 CFR Part 416

Adminisirative practice and
procedure, Azed, Blind, Disabled. Public
assistance programs, Supplemestal
security income [S5I).

Dated: May 17,1082
Paul B. Simmaons,

Actirg Commissionerof Socsa! Secusity,

Approved: June 24. 1962
Richard 5. Schw eiker,

Secretory of Heolth ard Humen Semvizse

Chapter 11} of Title 20 of the Code of
Federal Regulations is amended as
follows:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950~ )

Suipart U=Representative Paymant

Sez

404.2001  Introduction,

404.2010 When zavaent will be madeine
representative pavee.

404.2015 Information considered in
determinirg whether to make
repl‘es.tu!nl'.v: ?i}':lﬂt.

403.2029 Information considered in selecting
o representitive pavee.

404.2021 Order of preference in seles
regpresenlative pavee,

404.2023 Information to be submited by a
representative paves,

404.2030 Advance nelice of the
determination o make represesiacive
pavmeal.

404.2035  Respansibilities of a repretentative
payee.

404.2040 Use of banefit payments.

4042041 Liability for misuse of Senails
Favmenis.

404.2045 Canservation and invesiment of
bezeft zayments.

inga

404.2050  When new representative paves
will be selected.

404.2055  When ropresentative pavment wall
be siopped.

%04.2060 Transler of accumulated hezefit
paymenis.

404.2065  Accounting for beaelit pavrents

Auvthoritv: Sec. 208 and 1102 af e Social

Security Act 53 Stal. 1368, 49 Stat. B47; 72
US.C. 405 and 1202
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Subpart-U—Representative Payment

§ 4042001 Introduction

{c) Exolzngtion of rezresertalive

aymert. This s 'bpa" expizing the
p*'.:'.::, ples and procedures that we
folaw in dﬂen:.mrg whather to make
reoresentative pavment and in selecling
a }eprese:telh'e pavee. It alsc explains
the responsibiiities tha: a represeniative
pavee has concerning the use of the
funds he or she receives on bekaifof a
bereficiary. A represantative payee mayv
be either 3 person or an crganization
selected by us to receive benefils on
bekall ¢f a benefliciary. A rep‘asenl&lixe
payee will be selected if we believe thal
Ihe interest of a bepeliciary will be
served by representative payment rather
thar direct pavment of benefits.
Cenersliy, we appoint 2 regresentative
paree if we have determined that the
he:ef‘;cia:}' is not able o manage or
cirect the management of benelit
payments in his or her inierest.

1h]Pc Tev wsed io delermine a..er.,.e.
o ...c.ie representziive poyment, (1] Cur
policy is that every bereficiary has the
right 1o manage his or her own benefits.
However, seme beneficiariesdue to a

nenie! or shysical condition or due lo
their v outn may be unallz to do s0.

Under these ciroumsiances, we may
determine that the interests of the
seneficiary would be hetter servad if wa
certified bencft paymenis lo anothe
person as a represeniative payee.

(2) If we determine tha! representative
payment is In the interesi ol a
beneficiary. we will agzoint a
represantative pavee. We may appoint 3
represeatative pavee even if the
beneficiary is a legally compelent
individual. I the beneficiary is a legally
incompetent individual we may appsint
the legal guardian or scme other person
as a recresanlalive pavee.

(3] If payment is being made directly
o a beneficiary arnd a question arises
concerning his or har ability to manage
or direct the managemeni of benefil
pavmen:s, we will if (ke hme-:-c;‘a-v is
16 years old or cidar and has oot been
gdjudzed legally incompetent, continue
to pay the beneDeiary untl we make 5
determination about his or her ability lo
manage or diract the = wanagement oi
benefit payments and the seiection of a
representative payee.

§4042010 When paymer will be made 1o
representathve payee.

(a) we pay bhenellts 0 2
o rece-trauve pavee cn cehalfoi a
be. eficiary 18 vears cid or older when it
appears to us that this metkod of
nt will be in the interest of the
iary. We do this if we have
information that the benefliciary is—

(31 Legally incompetent or menielly
incapablie of managing benellt
pasymenis: or

{2) Physicslly incapable of m
or d'frec'.::':g the m 31‘:353119“1 ci
her benefit pavments,

{ }Gmt*a..t .if a beneficiacy is under
age 18 we will pay bezefits ta 3
re_:.'-!ser."‘ five payee. Howevesn in
ceriain sitvanions, we will make direc
payments ic a berefiziary unde: age 18
who shews the ability to manage the
benefits. For example, we make dizect
pavments tc a beneficiary uncer 2ze 18
if the beneficlary is—

{1) Rec i’l.‘h.g disahility insuran
benefits on bis or her own Socfa!
Security eamings record: or

[2) Serving in the military senicas: or

{3) Living elone and supporing
nimsell or hersell or

[4] A peres! and fies for himseilor
herseif and/or Bis or her ehiid azd ha or
she has experience in handling his or
ner own fizancss; or

[.:] ...e,.e:.- of using the beralis to
provide for bis or ber current nesds a=d
no gualifiec pavee is available: or

(6} Witkin 4 meonths of atiaining age 18
and is initially Bling an spplicatien lar
benefils.

§ 404 2018 Information congidered in
getarmining whather o make
rezresentative naymerrts.

In delermining whether to make
sepresen ume ;l.i'-"ne:‘.i we consicer &
foliowing information:

(a) Courd ce e-*m.m:..ans If we leam
that a beneficizry has been found to be
legally incompetent, 3 certified cozy of
the court's delermination will be ze
basis 27 our delermination o =3k
recresentative payment

{8) Medic=! evidence. Whez
available, we Iwiil! use medical evidence
.c deler=ine if a beneficiary is capabie
of managing or directing Lhe
Ranagesan of beoefit payments. For
example. a statemeant by a phrsic
ciher medical professional bass< opon
&is ar her recent examination of the
benefidary and bis or her knowiedge of
the beneficary’s present concition wil
ke used in cur delermindtion. £t
cdes m‘n....a'iar- coacerming Wie
nature of the be clarv's ilicess, the
teneficiary’s c..an-ﬂs for recovery and
the opinion of the physicien or eiher
medical professional as lo wheer the
beneficiary is able to manage or direc!
the management of benelit payments,

[c] Other evicence. Wa will aizo
consider aoy statements of reletves,
f-ends and ather progle ima positen to
know and abserve the beneficis rw.
which contain infermation elpful to vs
in deciding whether the beneficary ia

able to manage or direc! the
management of benefit payments,

§40:2020 Information considored in
selecling a represeniative payes,

In selecting 3 pavee we &y 10 select
the person. agency. organization or
inetitution that will best serve the
interest of the Yeneficiary. In making our
selection we consider—

(a) The relationship of the persen to
the beneficiary;

(b) The amount of interest that tha
person shows in the benefician

(e} Any legal 2utherin B tha pesson.,
agsncy, organizalion orinstituticn has
te act on behall of the beneliciany:

(d) Whether the polentiel pavee hes
custody of the bepeficary: and

{e] Whether the palential ;\:'- celsing
pas.l:cn to xzow of and look alter the
nie=ds of the beneficiary.

§404.2021 Qrcarof praferzaca m
selecting a representabive payee,

As 2 guide In selecting &
represenialive payee. catesories of
rreferred pavees have boen metakl
These p'e'e"a'*czs are fiexitia, Cur
1ary cancem is 1o select :}'-.'- syee
who wii besl serve the r.e:'.eE::nn s
irnterest. Tse preferances are:

[4]- For ha..e;r.::cms 1€ vears aid ar
oider, qur praference [s—

{1) A legal guardian. spouse far sther
telative] whao has gustedy af the
beneficiary or whao Cemcnstrates sirong
concern for the personal weifaze of tia
beneficiary:

(2] A friznd who kas cestody of the
...eﬂeur..a.r)' or demopstriles EJ\cug
concern far the personal waifare of the
beneficiaryn

(3] A public or nonprefit agency or
institulion having custedy of the
beneficians

[4] A private institution operated far
proft und licenced oncer State faw,
which has custody cf the beneficiary:
gnd

[‘] 3::5{}1’15 ol.T'er t]'z:: above wh

hed.

re
ies
o. @ pavee and who are able enc willing
lo serve as a pavee for a herefidans
e.g. members of commuxity groups or
organizations wha voluntee. to serve as
paves for 2 beneficiary.

[b) For beneficiaries nnder age 18, qur
preference is—

{1} A natuzal or adepiive parent who
has custody of the bereficary. or 2
guardian;

(2) A natural or adepve parent who
does 2ot have custedy of the
benefliciary, but is 4:-::.':‘..':..-11‘.?:; lowasd
the bene.ma::.' s suppon and is
demenstraling strang cancern for the
bereficiary's well being:




Regisiel f VoL

47, N

132 |

2, 1V 14, l3dL § RUIES ang REZLIouUgnE 272

.31 A natural or eduplive parent wha
nul have custody of the beneficiary
a4l is not eantributing loward his or her
support bui is demonstirating strung
runcosn for the beaeliciury’s well being:

(4] A relutive orstepparent who has
rustody of the beneficiary:

!3] A relative who does no! have
rustody of the beneficiary but is
voatributing teward the benaficiary's
spppor! and is demonsiraling concemn
for the beneficiary’s well being:

(8] A relative or close friend nho does
not have custodv of the beneficiary but
i demonstrating concern [or the
beneficary’s well being: and

{7] An unauthorized social agency or
custodial mstitution.

£404.2025 Informalion lo be sunmitted by
2 represenialive payss,

[7) 2efore we seiect a represeniative
paves. the paves applicant must give us
iniormation showing hus or her
relationship to the beneficiary andhis or
hur resgonsibility for the zare of the
beneficiary.

(b) Anyvtime after we have seiecied a
pdiee. we may 25k lhe F:'L'EE to gt'.e L]
information S:":'C‘r\""'"" a 'Cf‘.-.'l"l-'l.'!?
~»!ztionshiz to the beneficiary and a
continui r:g ‘es;uns:b...u- far the care of
the beneliciary. If the payee does nol
p ive us the 'EI:LE‘.'::E'd infermation within

ressonelle seried of Hze wa may
5.5" paurg e pavee unless we
dr.Lr...:r\e kal :".-I nzyee had a good
reason for not ﬂ:p!}"lng with cur
request. and we recerve the information
requested.

£404.2020 Advance notics of the
determination 1o make represcniative
paymni

[a] Gezerally, whesever we intecd lo
make r?pref.e:ta‘.'i\'e pavment anc ta
name a paves, we notify the bereficlary
or the individual scting on his or her
beraif, of our proposed actions. In this
notice we !} the sersca that \\e ;ﬂ.a"l 1o
name 3 represeniative pavee 5 w0
that paves will be. We aisa ask the
persen to cantact us if he o she dojects
to either proposed action. I be or ste
ohjects 1o cither propesad actizn. the
parsan may—

[ ] Res ~e~ the svidence upon which
the proposed aciiens will be based: and
(2} Submit any adlitional evicence

regarding (e propesed aclions.

() If the person objecis ta the
preposed actions, we will review gur
proposed determinations and consicer
any additiccal informalion givea fo us.
We will then issue our determin
the person is dissatsfed wilh ather
determination, he ar she may requost a
recansideration.

tions. I

fc) 0f the person does not aljectio the
p-“fJDQSEd sctions, we weil 1ssue
determinations. If the parses is
dissalisiied with sither determis
ha ¢r she may reguest 2 fecangiceration.

§404.2035 Responsibilites ¢t a
representative payes,

A representative pavee hasa
respen subuii.l:,' ta—

[2]) Use the payments be ar she
receives only for the use and benelit of
the beneliciary in 3 manser and for the
purpeses he or she dalarmizes, ander
the guidelines in this subzars ‘o be in
the best interests of the Seneficiary:

(b) Notify us of any evezi that will
affect the amount of b-ﬂ'. 45 the
beneficiary receives or e right of the
benefliciary 1o receive bensls:

(c) Submil to us. upea ous request. a
writies report acocunong far the
banelits recarved: and

(€] Notify us of any chanse inhis or
her circumsiances that wouid affect
performance of the payee
responsibilities.

§404.2040 Use of panafit paymenis.

(a) Curren? .':'m.'.-:e::c::a. We wt-l
consicer thatl payments wecartifv to a
representative pavee ha\e 2en used for
the use and banefit of ihe teneliciary if
thev ara vzed for the henaiiziam’s
current maintenance. Carmant
mainiznance incledes zosis incumred in .
obtaining food. sheiter, clztzing, mediea]
care. and personal comizr ilems.

: An aged Yeneliciary i3 entitled lo
a menthiy Social Security bened of 300 Her
son, who is her pavee disourzes her benedils
in the follow ing sanpes

Flzrd ey wowiars
Magesl
Fooo
C-:ln'nq [t=-*=:1]
pa
Mormireoa

suntu§

The above expenditures wouid recresant
proper disbursernen!s on beisl of e
beneliciary.

(b] Jnstitutiona! core. i a beneficiary
is receiving care in a Teceral. State, or
private institution because af mental or

physical incapacity, corent
r'amtenaﬁ-:e includes Se cusiomary
charges made by (he izsitution as well
25 expenditures for thesa frama which
will aid in the bereficiary's recovery or
release from the Insttaicn or exponses
for personal needs which will improve
the beneficiary’s condition 15 whie in the
institution.

{228 hensfieiary
8. Seourity
= charges K00 2
man:h I’cr rowm 4-14] "_'.\0 ard. Toe beneficiary’s
brather, who s e payes lrama the
beneficiary ceeds new shees and does nol

Exaxizle: Aninst
il

have w03 funds to purchase mascellaneous
iems at li‘.E instziulion % Cal'dan.

The gasee tuxss his brat
buys hics 2 pair of shoes fo
tames the benelciany 1o see 2 mov!
costs 53, Waen they rensm 1o the nsfiesien
the payee gives his broiher £ 1 Se used at
the canteen.

A]'.hnugh the pavee narmally wittholde
oniy 525 a month from Social Security benefy
for 1.1~g beneliciany :_ae‘m:_!.. 22225 thus

month the pavee deducted the a2ave
eapenditures and paid the ineiietion 530 less
than he osuaile pars.

The above expencitures servront what we
would consider 1o be preper exzenditeres far
current maintenence.

{c) Support of lage! -':"s,:é""e'afs. i e
current mainienance HEE‘JE al -'I.E'.
beneficiary are mel the payee may use
part of the payments for de scoport of
the benei; icary's lzgaily cependent
spouse, child, and/or parent

Escmple A disabled beaelicerny recaives s
Veterans Adminisration (V4] Senefis af 3305
and a Soclal Security beaelit of 3225, The
beneficiary redides 10 a VA 2ozl g
VA benefits are sulficiest to srasaZe for st of
his zeeds: ie. cont of eare and zesonal
needs. The beneficiary’s legal cezenden:
kis wile a.'1d twao children—Thave 1 total
income of 5250 yer mandh in Secial Secunny
benafirs, [-!na-e'r-r they have exzsisas of
approsimately 30 parmens.

Because the VA benet a2 ient to
meed the beneficiary's napcy & wanid 2e
nu;';nr:a!: to use part ol s Sacal Secuny

1o s.:.;s:, a debi uf the '[:e".r' 3
debt arose prior ta the fimst month for
which paymenis are carafied 'o a paves.
If the debt arose pricr o this Zme. 2
payee may satisfy it only if t5e current
and resscnab‘y foreseeadle neads of the
beneficiary arz met

Examp/e: A revroactve Social Sseuny
check in the amouat of 51,642 razresenting
benefits due for July 1980 thoous™ Janvary
1921. was fssted on behalf ¢ Seneficiary
to t1e beneficlary'y aunt wha is e
rapresentative pavee. The coesk was
eprniiad in Fehmuary 1081

The nursing home. where the Seneficiary
reaides. submitted a bill for 51125 (o the
paver for mainmerance expanize dne
vaneficiary inourred during Ge conod from
Jume 1560 hrough Novemnbe! 1220
[Maizlenance charges for Decomier 1550
taroush Fedrudry 1681 bad provicusly besz
paid.}

Because the benefits wes
the beneficiary's current mazisnznce. the
pavee had proviously saved vver 8500 fer t2e
beneficiary and the bereficery Sad ne
foreseesble needs which
cistursements, the expendiiuse for the
maintenanse charges would o2 cansisoent
with gur guidelines.

gt requized for

wongld .-'I"I"r= lama
rouiTe [arge
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£404.2041 Llatility for misuse of penefit [Name of bereliciary] by to either 2 successor pavee or 16 use, as

paymenis. [Name of payee]. represestalive  we will specily. If the funds and the
Our obligation lo the beneficiasy is payee. earned interesi are returnec to us, we

completely dischaszed when we make a
currect pavment 1o a representative
pavee on behall of the beneficiary. The
pﬂ}"E‘E‘ in i‘IS oz hx'.‘f ;E'S-ﬂﬁ; ﬂapntlt\.
and not S5A. may be ligkle if the paves
misuses the beneficiary's benefits.

£ 4042045 Conaervation and investmenl
ol benefil payments. E
(a) Genercl. If payments are not
needed [or the beneflician’s current
mainterance cr reasanzhbly foraseeabie
needs or the suzpert of legal
dependents. they shall e conserved or
invested on behalf of the beneficiary.
Conserved funds should be invesied in
accordance with e rules lollowed by
trustees. Any invesimen: must show

cleasly 'ha' the paves hoids the property
in trust for the benefici arv.

sEvEr al 5d.4 Secu
chechs the pa
one account which £ha
are held in tust for t2e beae

izstitetion has 3eFpe records wihich
show the shaie sech indivicua! has in the
accounl. Funds rom :his acsount are
disbursed fainy quichiy afier receip for the
cusrent suppest l"' -ai.--l!":'ﬂ:e :a* the
braeficiasies as wellas | scelanesus
reeds the benelic: ave, Zeveral of
the beneliciaries have sggmi
accemulated resour gesin :h.'s account. For
those beneliciaries whose beaellis Save
poumyglated over 3‘;}1 :.L.z is should De
deposited iz an 8 accouni or
invested relatively [ree 2 risk on bekalf of
the heneliciaries.

F oenEllCian:

FECEVES are -B;\‘l"!d ne
owy that the benefis

aries, The

(b) Preferced fnvesimenis. Preferred
investments for excess funds are U5,
Savings Bonds and deposils in zn
interest or gividend peving aczsuntina
bank. trust compary, credit union. or
savings and loan association which is
insured undar eithar Federal or State
law. The account must bein a form
which shows clearly that the
representative paves hasonlv s
fiduciazy and not 2 persenal intaresi in
the funds. If the zayee is the legaily
appointed guardian or "lduc:'a::.'
beneficiary, the account may Se
established to indicate this relztionshin.
If the payee is not the legally appoinied

* guardian or fiducizry, the accounts may
be estabiished as loilows:

(1] For U.S. Savings SBends—

e

[Name of beneficiary)
[Sociai Secimity Nemderd. for

whom [Name of ;n-.cr_']:s
representative payee for Social Security
benefits:

- [2) Far intesest ¢r dividend
accounts— *

paying

[c) Interes! ernd dividend peymenis.
The interest and dividends which result
from an investment are the property of
the beneficiary and may not be
considered lo be the property of Uie
payee.

£ 404 2050 When a new regreasniative
payee wiil be selected.

Whea we learn that the interests of
the beneficiary are not served by
continuing payment io the present pavee
or that the preseat pavee Is no longer
: cul the peyee
ties. we try to find a new
peree. We will select 3 new pavee if we
find a preferred payee or if e present
pavee—

(2] Has not used the benefil payments
on the benefician's beha!f in
accordance with the guidelines in this
subpart

() Has not cartled cul the cther
respansibilities described in this
subpart

[c) Dies:

[di Na lenger wishes 1o be payes:

[e] s unakie to manage the Senelll
payments: or

[} Fails to cocperate, within a
reasonzble lime, In providing evicence,
accounting. o aiher informaticn which
we reguesi.

§404.2055 When representalive payment
will be stopoed.

If a berefician receivin
representative payment shows us thal
he or she is ment and physicaly
gble to manage or direct the
managerent of beneflit payvments, we
will make direct payment. Information

which the beneficiary mav gveusto
support his or her re':Les'. ferdirec!
payment include the following—

(8] A physician’s statement regarcing
the beneficiary’s conditien.or 2
statement by a medical officer of
institution where the \.-E'1E'_'E'_EI' ;s or
was ca:lfmfu.. s'*mw'.r:t tha.t '

the management n.'h 50. hear funds: or
(b] A cenified copy of 3 cour arder
restoring the beneficiary’s ©ights ina
case where a beneficiary was acjudzed
legally incompetent: or
- [e] Other evidence w
the be: ficiary's abfu:
direct the managemen

-

§404.2060 Transierof a::...*nul..-,tgﬁ
benelit payments,

A representative payes wha Z‘.as
conserved or invesied benaf
ghall transfer thees funds. and 1ne
interest eamed from the invested funds,

will recerliiv them loa successor
represedial iive pavee or lo the
beneficiary.

§ 404.2065 Accounting lor benefit
payments.

A represzantalive payee is accountabie
for the use of besefits. We may require
pE‘“ﬂﬁ"l: wriiien rezoris from
representative payees. We mav also, in
cerlain situalions. verify how a
representalive payee usad the funds, A
representative pevee should keep
records of what was done with the
benelit pavrmenls in orde: o -'T'.ﬂInE
accouniing reperts. We may ask th
fellowing guestions—

(a) The amoual of benefit payments
on hand a! the beginning ofthe
sccouniing period:

(b} How the benefil paviments wese'
used: )
(e} How much o.'t e hene™! payvments
were saved and row the savings wese
investad:

(€] Where the beneficizry lived dusing
ing ;:er:od and

(2] The amount of the bazelician™s
income from lr.t..‘:e. sources during the
ceriod. We ask for
infors atien &'.n.,t other fundse lo enatle
us 1 evaivate the use of beneiit
payments.

Chapter 11 of Tiile 20 of the Code of
Federal Regeiations is ameaded as
follows: :

Z.Subpart F ol Pari 4B is revised 'o
read zs follews:

PART 416—SUPFLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND CISAELED

Ll - Ll Ll k]

"Subpart F=Representative Paymant

Sec

416607  latroduction.

416E:0 Whes payment will be made loa
renresenlalive paves.

41EEE  Information consicered in
griemmining whether lo make

reoreseTialive Dayment. 3
41652 Infe:mation considered in selaciing
B represeniative paves.

418271 0 der of preferance iz selecting a

ve pavee.

ation to be submitted by a

TERTELENIGUVE PAVES.

416830 Advance notice of the g
ce! nation [0 make representative
pay

41B.E15 Rc:-par.sibi!il:irs of a representative
pares. 3

416540 Use of benelll pavments.

416541 Liabiiity lor misuse of benefit
pavments.
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216655 C.::servr-!ml'l and invesimen! of
banefit pavmen

416830 Whan new ‘-e:nes-eru:m- payes
will he selacted.

416635 When represeniative zayment will
be stopped.

416560 Transfer of accemolated henafit
pavments.

416.665 Accounlng for benefit payments.

Authority: ez, 1102 and 1831e}{2] and
[d}(1) of the Social Security Act: 48 1L 847
66 StaL 1475 42 LS C 1302 and 1383 [a)f2)
and [d]{1).

Subpart F—Representative Fzyment
5416601 Introducton.

(a) Exglanction of represenizifve
poyment. This subpart explains the
principles and procecuras that we
follow in determinizg whether {2 make
representative payment aod o selectizg
a represeniaive naves [t also explaing
the reszounsibilitios that a represeniatve
pavee :as copczmning the vse of the
funss ke ar she reczives oz behall of a
benaficiary. A reprezantative pavee may
be either a persan or an orgazizaticn
selected by us tc receive benzfits g
-behall of & beneiciary, A representative
pavee will be selecied if we S=2leve the
the interest of a beneficiary wil be
served by rep:e&:ia“'-e pax:e:l. ratter
than direct pavmen! of benelils,
Generally, we appoint a regresentaiive
pavee if we have determinad tha! the
beneficiary is not ehie lo mansg= or
direc! the ...negenent of beneltt
pavments in his or "':er own intarest

(b) Palicy usec lo delermine wheiter

to meke represeriotive goymest. (1) Our
pu.:c'.' is that every beneficiary has (ke
right to masaze his or her own bepefits.
However, sorme beneficiaries duetoa
mental or plivsical condition er due 1o
their youth may e unable to do se.
Under these circumsiznces, we may
datermine that e :n erests of the
beneficlary would be better sewed= we
certified berefit payments to ancther
person s a represeniative pavee.
However, we musi selsct a
represema::\.e pavee fora

wha is eligible fer be'*
Yasis of dizabilin
deterined ‘o be 2 drug
alcoholic.

payment is in the interzst of 2
beneficiary, we will agpeint a
representative pavea Ve may appeiztia
representzlive Fayee even if ine
b -crl‘:"':l"\' iz 2 ,Qﬂd..'k‘ compeler
ﬂ:".'-':c'.:ap L B bf:w{:c'ar} is 3 legally
--Cn:r.pe:._'!'l individual, we muy 2ppoint
the legal guardian or sume ather petsca
85 3 representative pavee.

(3) if payment iz !_w"'* mada dirpetly
la g '*er eficiary 5..L. o cuestios arjszs
concerning his or her alility 1o manage

T

or direct II‘E mazagamant of banefit
paymenic. we ml., if the boneliciany

18 yesrs old o7 older and has nst be'l!
adjudged legzily Incompeteot continue
1o pay the BeneSciary ustii we make 2
determination zbout his or ber ability o
manage or dirzct the Tanagement of
beneft payments and the selection of &
TEPIESEI'-IEL'LG Fayee.

£ 416510 When payment will be made to a
representative payea

[a) We pay benefitz lo a

representative paves on behalfof a
beneficiary 12 vears oid or older when il
appears lous that this methed of
payment will bz in the inlerest of the
beneficiary. We do this if we have
ir:forma-liun that the Saneficiary fa—

(1} I.ega iy incompelent or mentally
incapzble of managing besedi
parmests: or

2} Physically incapabia of managing
or c:-'ect'r.a the manazement of his or
her benefil pay=

{3) Eligibie for benelle el on the
basis uf a disability aadwicls
medicslly detsrmined lo be & drug
addict or alcchalic.

(b] Cene.-.]v if 3 beneficizry s under
age 18 we will par bezelliz lc a
represenlative payee. However, in
cerizin situations, we will make direct
pal':nems lo & Beneliciary uncar age 18
whe skows the a'r.i.‘.;'w. o manage Lie
benefis. For ex zmple. we make direct
payTent to a beredciary under sge 18 if
the beneic{a:_\r ig—

(3] A parent and Gles for himsel er
hzfse-. and/cr 3is or Jer chiild and be of
she has exgerience in handiing his or
her own finances: or

{2‘ Ea*able ef using the henelits to
provide fur vz or her ciorent needs and
no quzlified payes is a'.ra_l.-_c!c: ar

(3] Within ¢ months of attaining age 12
and is initially Eliag an applicztion for
benefits.

§ 416.615 Infarmatien consicdered in
delgrmining whether 1o maxe
representalive payrment

In dz‘e"r"_..".:-_i:g whathar to make
representative savrmost we consider the
TDJIOW'"g tnfermalion:

(a] Court Getermisations. U we learn

that a beneficiary hes been found 1o be
E_g.a”!.- mcoz=petenl, 2 caribed coov of

the court's datermin + wilf De the
bas1s of cur cetarr
representadve pay

(L) Medicar o
avaiiatle. we will use zedical evideace
lo determing if 2 beneficiary i capab ’ le
cf ea ..ag'.:;g ar der-ﬂ"

examrie a slate
vther medical profas
bis or her recent ex

beneficiary and his or kes knowledge of
the beneficiery's present cozd :
be uscd in our determinelion
includes infcrmation cocce
nature cf the beneflician s i¥nass, ke
beneficiary’s chancee for recovery 2z
the opinion of ke phvsicizn or other
medical prefessional &s to whether the
beneficiary iz able to managa 2 diraz:
the management of benelit paymests.
[c] Other evidence. We w
consider 8oy slalements of M2iatives.
friends and cther pecple it 2 sotitica
know snd abservesthe berelciary,
which contain informatice helpfd 1o us
in deciding whether the bezalciary is
gble to manage or direct the
management of benelil payments,

§416.620 Infermaticn corsice~sdin
selecting a reprasentalive prves,

In selecting 2 payes we
the parsor. sgency
ingtiicten L"at wiil best sam e th
interest of the ben
selection we con

[a} The relstionship of the cersen is
the beneficiany

[c] The emounl of ioteres:
persen shows in th benelcix

(c} Any legal authority th
agzncy. c...gu'u::un::h tin
lo act or; bekalf of the be

(dj Whether tha potantiz] nay
custocy of the beneficiary; az4

{ej ‘L-..e...e: the poian i payeeisin
position

flclard. In making cur

lo knew of and laak after tha
needs of lhe benaficiary.

§416.821 Crdeor ot prelerence in sefeciing
aegrestmathve payee,

As g guidz in selecting 2
regresentaive payee, categonss of
preferred peyees have been ectablished
These preferesces are flexibe
P!"-u.l?-.. " goncern is o seless e ',33\ L
wha will best serve the bez
interests. The preferences a-a

(a] For benebicdaries 18 yeass oid ar
oicer our preference is— -

(1] A legal qeardian, spoues fer ciker
relative] who bas custody of e
beneficiary or whe dec c.... oy 3=
concem for tie persoa
benefici ar'..

(2} A friend who bae |:-'
beneflcizry or Semeonsis ArE
concem for the parsenal n.-el:'::: oi e
beneficia o

=aans ae
Gt gzensy oo

(3] A public or gongr zency
institutics havizg custedy a7 'k
beneficiar—=

S Rigl

=-.-IE.,- -

(3} A private insttction ¢
profit and licensed undar Staia jaw,
which has custody of e Sezeflidiary
and

|5] Persans ether thae sbhove w"'.':_ ira
qualified to carry cut the resz
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o' payee and who &re atle and willing
to serve 3s 3 payes for ﬂ-e beneficiary:
e embers of {!Dl'.'p wnily groups or
crpasizations wi c valuninoer lo serve as
pavee for a bene

[n; For beneflicizries under age 16 our
pres B"l.‘"CE is—

(1} A natural or adapm e parea! who
has cusiody of 1he beneliciary. or a
pusrciam:

{2; A natural or adoptive parent who
coes net have custedy ef the
beneficiary. bul is contributing loward
the bezeliciary’s support end is
demonstrafing strong concern for the
beneliciary's well be'"

(3} A natural or adopti-'e parent who
does not have cusiody of the beneliciary
and is not contributing toward his or her
support bul is demonstrating strong
concern for the beneficiary’s well being:

(5] A relative or stepparent wha has
cusiedy of the beneficiany:

(5] A relative wha does nat have
custody of the beneficiary bu! is
contributing towarc the berneficiary's
supporl and is demonsiraling concern
for the beneficiary’s well being:

(6] A relative ar clese Iriend whe does
not have cusio€y of the benelicizary bul
is dE‘l""‘SI"&Iiﬂg concern for the
hrm.-c ary’s well being: and
ec social egency or
cusiodial institution.

efician .

E416625 Inlormation te be submilleg by
Vrepresentative payes.

{a) Before we selec! a ropresentative
pavee, ihe pavee appliicant must give us
information showing his cr her
relationship to the Deneficiary and
her responsibility for the zare of !he
benecficiary.

(b) Anytime after we have selected 2
payee. we may ask the payee to give us
information showing a continuing
relationship to the benefliciary and a
continuing responsibiliry for the care of
the beneficiary, If the pavee does nol
give us the requested information within
a reasonsbie period of time. we may
stop paving the paves uniess we
determine that the pavec had a zo0d
reason for not camgiving with our
request. and we receive Ge informalion
requested,

his or

E416.520 Advance notice af the
determinalion lo make representative
payment.

{a) Cenerally, whenever we intend 1o
make representative pavment and lo
name a pavee, we nctiiy the beneficiary
or the individual act.ng = his or her
behail, of our preposac actions. I3 thi
rotice we tell the person thal we pla' lo
name a represestative ,,ag.ee and wha

hat payee will be. We also ask the
persan lo contact us if he or she objects

to eliher proposcd action. I he or she
objects to either proposed action, the
perscn may—

(1) Review the evidence upon which
the proposed actiens will be based: and
[2) Submil any additional evidence

regarding tihe proposed actions.

(b] U the persen objeets to the
proposed actions, we will review our
propesed determinations and consider
eny additional infermation given lo us,
We will then issue our determirations. If
the persen is dissztisfied with either
determination. he or she may request a
reconsideration.

{c] If the person does not object to the
propesed actions. we will issue our
determinations. If t‘m person is
dissatisfied with either determination,
he or she may request a3 reconsideration.

§ 416535 Responsibilities af 2
representative payee,

A represantative payee has a
responsibility to—

(] Use the pavments he orsh
receives only for the use and benefit of
the beneficiary in 2 manne: and {or the
putpeses he or she determizes. under
the guidelines in this subpart. 10 be in
the best interests of the beneficiany:

(b) Notify us of any event that will

affec: the amount of benefits the
beneﬁc.ar_t receives or the ight of the
beneliciary lo receive benefits (Seo
Subpar! G of this Parl concarning these
reporting requiremesnts);

fc} Submit te us. upon our request, &
wrilten report accounting fer the
benefits received: and

(d} Notify us of any chazee in his or
her circumstances that weuld affect
performance of the pavee
responsibilities.

§416,640 Use of benefil paymenls.

(a) Current maintenonce. We will
consider that pa}'mem_l we certify to a
representive pavee have been usad for
the use and :ene*‘:: of the beneficiary if
they are used for the benaficiary's
current maintenance Currant
maintenaace includes CGS.;I mcurred in
cbtaining food, thelter, clothing, medical
care and personal comiorn items.

Example: A Supplemen:al Securiny Income
benefictary is entitled to o meathly benefit of
EIB4. The beneliciary’s soq. who is the
represeniative payee dichursas the benefits
in the lollowing manaer

Flent a=d Umitas b AL
Lzl 2
- 1 VRN ]
1 L - R ail 10
Mocehdou . N

The above expenditures would represent
proper dishursemenis on behalf of the
beneficiany.

k) Insiitution not receiviag Medicaid
fuads on beneficiary's bek i 1 a
beneficiary is receiving car
Fecderal. Stale or pr'.\.ute institution
because of mesta! or physical
incapacity. current maintenanze
includes the customary charges for care
and services provided by the institztion,
anc expencitures for those llems which
will aid in the bereficiar’s recavery or
release from the institution or expenses
fer persanal needs which will imsrave
the beneliciary’s conditions w = the
institution. Any payments rem ai-...g
may be used for a lemperary ;.IE‘.G-.. to
maintain the beneficiary’s residence
outside of the Ens'.ituiiu'.: unless a
physician has certified that the,
bezneficiary is not likely 1o return home.

Exampie: A disabled benelz: 2y is t.-,.':".le:l
1o a monthiy benefit of 3264 i
whe resides in 3 boarding ‘1
there for over six vears. It is
beneficiary will lezave the bsa
the near fulure. The bosrd
SI1% per month for the bene
boarc.

he bereficiary’s pavee psys the 3zarding
home 5715 and uses the balazze te purshase
rmisceilsnecus personal iterms for the
bereficiary. There are no bezefiss ¢
whick can be conserved on teka!
beneficlary. The pavee's use of the benefus is
ecasistent with our puidelines.

s roam and

[c} Institution recefving Macr
funcs on beneficiery’s bekell I a
beneficiary is in an instisction
throughout a month and the irs::
receives Medicaic funds on beh
beneficiary, anv paymen:s due shail be
used only for the personz] ne2eds of 1he
bereficiary. and not for current
maintenance,

Example: A disebled htneE:.'ar .es:ées in
a psyehiatric hospital The suze
the hospita! receives 525 per z¢
beneiiciary's pavee. The ben
disbursed in te followirg m
would be consistent with our
Lt Tt S A

(d) Cloims of crecitors. A pavee may
not be requi ired 1o use bene’t fayments
lo satisiy a debt of the henaficiary, if 1he
debt arose prior to the first =2a:5 far

which payments are certife to & paves,
If the debt arose prier to tis time. 2
payee may satisfy it only .f the current
and reasoaably foreseealie neecs of the
beneficiary ara mat.

Exgimple: A disabled beaelclary was
detezmuned 1o be eligible for 3 monthiy
beaefit pavment 0f 5208 effecuve Apnl 1281
The benelitg were certified 1o the
Lemeliciary's brother who wes appeinted as
the rezre.entative pavee, The Jzyee
conserved 527 of the benefits seceived, In
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¢ ap 1021 the payet teceived a lill rom
:Jn{.ldr whn had treated the banelictary in
Fobruary snd March 1981 The bill was for

':-._ oo ren Jewing the beaeficiane's purment
ncccts and resources. the pavee decided not
1w ase aay of the banefits 16 pay the ducier’s
L1 [Apgrosimately SIR0 3 month is fequired
for the beneficiany's current monthly living
fapenses—rEnt utilities. food, and
jnsurance—and the beneficiary will need
new shoes and a coal withia the next few
moanths.)

Based upan the above. the peyee’s decision
not 1o pay the doctor’s bill is consistont with

pur guide!inea.

£ 416.641 Liability for misuse ¢f benefil
paymente.

Qur gbligation lo the beneficiary is
completely discharged when we make a
correcl pavment o & represeniative
pavee or: behaif of the beneficiary. The
payee personaily, and not SSA. may be
liuble if the pavee misuses the
beneficiary’s beneflis

¢ 416.645 Conservation and investment cf
benefil payments,

(a] Gererc! If pavments are not
neeced for the beneficiamy’s cumment
mainienance or reasonabiy fereseeable
Ley shall be ccnserved or

neecs, ik
invosied on behall of tie benuliciany.
Censerved lunds should be invesied in
acrordance with the rules followed by
trusizes. ALy invesimen! must show
clearly that the pavee holds the property
in trust fer the benaiicizny.

Eagirgle: A Siate Instituticn for mentaily
4 en. which is rnecelving
de. it repressnistive pavee fer
seve:s] peneliciacies. The checks the paves
receves are deposi‘ed into one account
whick shows thal the beneflls are heid in
trust for the beaeficiarice The insttution has
&upparting records which show the share
each individval has in the saccount Funds
Fom ks ac ieursed fairky guickly
izt for Lhe perscnal neecs of e
reficiares. Howover, not all hese funds
w e gisbursed for this zursote. As 2 resull.
several of the beneficiarics have signif
accuruiaied resources In Lhis acco
those bemeficiaries whose benelils have
gccumualatad over §150. the funds should ke
dezosited in an intesesi-hearing account or
i free =f rish oz behall f

(b) Preferred inverimants. Drafarred
investments {or excess funds ¢;
Savings Bends and deperits in a
irterest or dividend zaving accountin g
bank, trust comnpany, eredit vnicn. or
savinge and lcan associalion which it
inzured uncer either Federal or State
law. The accovnt mes! bein s foim
which shows ciearly that th
Tepresentative paves hus eniv 3
liduciary and not & persenal interest in
the funds. Ii the payoe iz the legally
appeinted guardian or fiduciary of e

beneficiz=y, the account may ke
estabiishod to indicate thic relzticnskip.
If tke pavee iz net the legally eppeinted
guardiazs or fiduciary. the accocnts may
be estaliished as follows:

(1) Fas L.5. Savings Bondy—
(Name of beneficiary]
(Social Secusity Number), for whem
[Name of payee] is
representative payee for Supplemenial
Security Income benefits;

(2) For interest or dividend paying
accounis—

[Name of benefiziary) by

payee.

(c) laterest and dividead poyments.
The interest and dividends which resull
from an invesiment are the preperty of
the beneficiay and may ns! be
cansidarad 1o be the property of the
pavee.

§ 416,650 ‘When a new represeniative
pavee will be selacied,

Wher we learn that the interests of
the bereficiary are not served by

or that tZe prasent payee is 2o longer
able !o carry out the pavee
respansibiiliies, we by to fizd

B

2 aew

pavee. We wiil select a new zavee if we

ind & preferred payee or if the present
pavee—

{a) Has nat used the beneh: pavments

on lke baneficiarn's behall iz
accordznce with the guideiines in this
subpart

(k) Hes not carried out the othios
responsibilives described in this
sulipars:

{c] Dies:

(€] No longer wishes 1o be mayee;

(©] Iz unabie to manage the benefit
payimenis; or

(f} Faiis tc cooperate, witkin 2
reasonabic UYme, ic providing evidence.
accouniing or other inforzaticn which
wa request.

§ 416655 ‘When representzlive payment
will be siopped,

If a bezeficiary receiving
represcniative paymenl shows us that
he or ste is mentally and physically
able to manage or dirscl the
marnzgement of benefil pavments, we
will make cirect pavoent. wnformation
which the Leroficiary mar give us io
support kiz or her request for direct

achide the {ollowing—
fan’s sizicment regarcing
the beneficiany's conditicn. oz &
slatemeal by a medical eificer ef the
ingtituleon witgre the berelelacy frar
was cenfized. showing Uial e
beneficiery is able to

nage or direcl
the menazement of his or her funds; or

(~ame of payee), recresentative

nz nayment o the prosent payes

(b} A enstified copy of a courl arder
resicring the beneficlany's rights in 2
caze where a beneficlary was adjudged
legally incompetent: er

(c] Other evidence which establishes
the beneficiary’s ability to manage or
direct the manzgement of benefits.

§ 416.660
payments.

A represenlaiive payee whe has
conserved or invesied benell! paymen:s
shall ransler these {unds, and the
interesi ezrned from the invested funds,
1o either & successor payes, or to vy, as
we will specify, If the funds and the
earned intercst are returmed tc us. we
will recertify them 1o 2 successor
representative payee or {o the
beneficiary.

Transfer of accumulated benefil

E41E.B65 Accounting lor bencilt payments

A representative pavee is accountatle
far the use of beneflits. We may reguire
periodic writlen repaorts from
representaiive pavees. We may aie0, in
cerizin siluations, verify how 2
ropresentstive payee used the funde, A
represeniative payee should keep
records of what was done with the
benefit payments in order to make
accouniing reperis. We may ask the
following questions—

(2] The emeunt of benefit pavments
on hand a¢ the bepinning of ke
accounting period:

(k) Henw the banefli: pavments wers
used;

(c] low much of the benefit savmente
were saved and bow the savings were
investec:

fd) Where the beneficia
the aceounting pericd: and

(2] The amount of the beneficiary’s
income frem other seurces during the
accounting period. Ve ash fer
information about ather funds lo enuvm
us 1o evaluate the use of Lenefit
paymenis.
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