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The purpose of this release is to inform local social services districts of an amendment to the
Surrogate’s Court Procedure Act, in relation to the appointment of guardians for persons who are
mentally retarded or developmentally disabled.

Chapter 675 of the Laws of 1989, effective January 1, 1990, repeals the current Article 17-A of
the Surrogate’s Court Procedure Act and adds a new Article 17-A, Guardians of Mentally
Retarded and Developmentally Disabled Persons. This amendment was enacted at the request of
the Commission on Quality of Care for the Mentally Disabled.

The new Article 17-A contains a number of major changes:

it covers developmentally disabled individuals as well as persons who are mentally
retarded;

it more clearly prescribes procedures for the appointment of a guardian arid the rights
of the mentally retarded or developmentally disabled persons, including such due
process standards as:

o specifying the information which must be included in the petition for appointment
of a guardian;

o listing the persons who are to be served/notified when the petition is presented to
the court;

o specifying procedures for the hearing arid trial of the petition; and
o adding a provision for a request to the court for a notification of the guardianship;

it removes restrictions on who can petition the court for appointment of a standby
guardian and/or alternates to the standby guardian; and

it eliminates the automatic termination of a guardianship of the person of a mentally
retarded individual when that person marries and requires court review instead.

Local social services districts will have limited involvement in the area of guardianship, because
case management responsibility for persons who are mentally retarded or developmentally disabled
is generally assumed by other agencies. However, local districts are required to petition for the
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appointment of a guardian in appropriate situations where no one else is willing and able to act
on behalf of the client in accordance with Section 473.1(c) and (e) of Social Services Law and
Section 457.1(c) (7) of the Department’s regulations. Therefore, it is recommended that
Protective Services for Adults (PSA) and legal staff familiarize themselves with the provisions of
article 17-A.

A copy of the new Article 17-A is attached to this release.
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STATE OF NEW YORK

07 3==A

1989=-1990 Regular Sessions

IN SENATE

March 33, L3@%

Introduced by Sen. SPAND -—— [at request of the Commission on Quality of
Care for the Mentally Disabled) == read twice and ordefed printed,. and
when printed to be committed to the Commlties on Judiclary =-- commit-
tes dischacged, bill anended, ordeced reprinted as anended and cecom-
micted to sald commliies

AN KCT to amend the surrogakte’s court proceduce ackt, 0 celatlon to the
appointsent of guardians for pecsons who ace mentally cecarded and
developsantally dlsabled and repeallng cerctain peovisiond of Such act
relating chersto

The People of the State of New York, represented in Senate and Assem-
bly, do snact as follove:
i Sscitlon 1. Subdivislon .4 of sectlon L705 of Ehe succsgate’s court
1 proceduce sct ls REPEALED.
| § 2. Article 17-A of the surrogate's court procedure act |s nnu.m
4 and & nev actlcle 17-A is added to read as follows:
5 ARTICLE 17-A
& GUARDIANS OF MEWTALLY RETARDED AND
' DEVELOFMENTALLY DISABLED PERSONS
8 Section 1750, Gusgdianship of mentally cetarded pecagns.
L4 1750=a, Guacdispahip of developsactally digabled persons.
10 A78)l. Patition for appolnteent; by vhom made.
11 1752. Patition for appointmenty contants.
12 1753, Persgns to be secved,
13 1734. Esacing and tcial.
i A733. wodlfication opdsc.
15 d [4 rEy.
16 1757, gtandby qupcdiap.
17 1758. Couct jurisdiction.

EXPLANATION--Matter In jtalics (underscored) is new; mattec in brackets
[ 1 is old law to be omltted.

LBOOTTS-04-9
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5. 4073-=-A

ation af ardianship.
TE0 . cor Ardianghi

1?!*. hpnli:ltlun cf other provlsicns.
1 ] by all eded 5

Whken it shall & ar Ele i
A mentally petarded pargon, the courk is authorlzed to apoojot & gusr-
n the pr £ such intment of
a guardian or quardians Is in the best intersst of the mentally cetacéed
pericn. Such asppointsent shall be made pursusnt to the provislons of
I0 this article, provided howsver that the provisions of section seventesn

11l hundred f£if rticle shall mo

A O =l NN L R

ad sha a the satisfacti £

41 £ cebral mEursl [ -
43 ] with in an aEhReE
4) provisions of this chapter, orlginates afgec the age of eighteen;

44 3, s asxributeable %o eny other gondition of a pecese Sound to be
closely celated to mental retacdation, because such condition cesults
4 In_similar Ispalrssnt of cepdral intellectyal fyrctioning or adaptive

47 £ h E [ -
48 J. is crfibutab dyalexia ein
49 £ this & from mental

53 A petition Cor the appointment of a quardian of the pesson or

LT h v 1 disabled
L1 B m ars of
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& of aldec [ the mentally cetarded or develo

1

2 luding & coc Lo H iz SECWE a3 a guacdlan

3 or b arkl e ¥ vl =
i tlliz ﬂ;'u.'h-lld paragn whan such pergon  ic sightssn years 6f age or
5 gplder.

8 5§ L7522, Petition !ﬂl’ !miﬁl“ﬁ.l] contents

¥ The petiklon for the sppointment of a guardian shall be Eiled with the
§ cour: on forms tp be prescribed by the atate Ehlll adsinistEator of Ehe
L1 such Elelen [otf uacrdlian of arded o devel

1 @ [ d mlked R -

1l lowing informations

12 L. the fyll name, date of birth and regicence of the mentally retacded

13 r de nta d C8OR .

14 £ & addcess & h newcest of the peti=-
1% Ee Lad ERGN

1§ 1. the names nec, the mother, children, adult siblings If
LY ldec sician if
1% il 5 with *he L=
1% tion, If any, of the Ssntally retacded or developsentally cisabled peg-
20 son_ and whether of not they are living, and If living, thelr addzesses
21 the 8 addcesses of the rest distributees of full & wWhp
22 are dosicillaries, if both :

TE . k. 5 FEAR W W n ded
24 g developsentally dissbled pecscn cesides §€ othee ﬁhﬂ..iﬁt.!tilﬂll..!l
A5 Epoueey

26 - 3. _cthe oaps, aot, addoesy, sducaticn apd other gualificacions, and
27 consent of the proposed guardian, standby and mltegnate guardian, If

20 adult child LIf eightes

1 ] E i B hEeen 3 £ oldeg, &nd if  such
a0 cen adul iL W h L] ld not

3l gppoioted gyardlan) -

e ) ’ E ™ e annus

a3 Wmumm_mmm_imun
a 1 E nt dissbled person
s nﬂﬂﬂ!ﬂﬂ -

i i leh the d der in determin

A7 whether It I.E_Lu. Lhie Cesls o ded or devel

M menkally dissbled pecson not be be present st ths bearing if conducted,
3% £ 1733, Parsons Lo ba served .

40 1. Opon prespentation of the petition, process shall issue to;

41 ehildeen Elk

L he lone n

4] 11 n disab £ =
L L] if & nios w

45 [b)_the pecson havipg cape and cestody of the ssatally petarded of
4 developmentally disabled pagson, or with vhom such peceon cesides If
47 gthe: than the parents of Spoule; and

ar ;51__15:_5:5511]1q_.1|;dqq or developmentally disabled person if Eour=
a3 L ) n i s bsen made In such
50 ‘m b 4

51 2. E@l i

51 gpecved by cectified mail to:

5] a) Ehe ndult siblings n Wlt ehil=

34 dren i b H
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L 151

2 Ehe fac

| L w Ll ard 1
I disabled person resides in such a facilityy

L &= foall cases, ko the dicrsckor In charge of a facility licensed or
[ L

7 ot developmentally disabled person cesides in such fachlity;

] d n des welit the

¥ E 1 ftEll inESLed E i

1a [®} such other persons as the courkt may desm picps:.

LL -] B & (4 1.1

13 ule wiblinm or & E

g |

14

1%

15 and to a pacent, adult EﬂLLﬂ;_1Iua_,zLnl1n5..n:n.15.!5&5&.::2::;.52..55.
17 saclsfaction of the court that such pecson of persons have abandoned the
18
13
0
a1
22 E such ] 1
23 the right to jury trial. The cight ko 8 Jucy trial shall be dessed
24 walved by Efalloge to make & demand thecefos. The courh say is ita
2% dlsorael di g8 wikth a heari for el
26 and may fn its discretion appoint & guardiap ad litem, or the mental hy-
27 giene legal sspvice If such peceon is & cesident of & mental hyglans
28 facility as defined In scbdivis £ a [ 4
219 ] scoamend wh inteent of & dia a8
30 n nteresk 1
31 8 i W k
a2 i de by:
31 fa) both parents or the sucviver: or

i thhgnsjilalns_lad thr consent of the gther pagent; or

35 rast and

18 E m H Ahall 'EE!I EO_Ehe utilgngiﬁ'l. of the couck :qgl E! g
ar

an

aa

40

1

4z

41

ad

as

L 17

dT the rd dave abl 8 medicall
L] b Cesen teandance s k

L4 1t ‘im 1 m

50 ilsabl (1) h othec L L

51

L3

Eeatally disabled person.
51 d. Tf either a hearing is dispensed with pursuant to subdivislons one
54 and two of this sgcktion or the mentally retarded or developmentally dis-
55 cEom I8 ROk presen Iy acin ciuank E ubd L v thr
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&, 407]1-=k
1 =k h u int & ardian &d lLikem 4if no  mental
1 hyglene legal mscvice MAttorney Us authorized to act on behalf of the
3 gtarded or deve
i
5 i ol ¥ 2] 1llh11d
§ mon and shall submit a written geport to the courk.
7 S5, If, wupom conclusjon of such hearieg or ducy trlal or Lf none be
B hald upon the applicstion; the courk is satisfied that the best in-
§ Ekecests he mentsl Eaed [ o] 1y 4 b will
10
1l
13
13
14
15
16
1T
18
1%
25
21
21
23
24 tally getagded or developmentally disabled person or If the interests of
15 t will be ve ludi but mot limited to, facts showing
F {7 E necesElt £ E £ T 1 and o ncial lntecrescs £
37 the mantally retarded of developsspcally disabled person.
20 § 1756, Limited guacdisn of the propeciy
% At islact h r
30 tallv retagded or develoomentially disabled oecesn for whom an spolica-
e wmu&wmmm&mﬂuﬂ
37 wholly or substantially self-supporting by means of his or her vages or
3} sarnings from ssployment, the couct is suthocrized and empowvered to ap-
a 0o - 1 I3
35 developmentally digabled person who shall fecelve, sanage, disburse and
36 n E amid Emll L ¢ devel =

k| | The wentally cetacded or developmentally disabled person for whom &
an imited E 4] the pr has besn a inted mhall have the cight
dL md 1 C n £ his hier
41 w i k

a4l nth'se w E

44 sarnings from such eeployment or three hundced collacs, whichever £
44 oreacer, or as gtherviss aucthorlized Sy the cour!. .

L1 . B

a7 1. Upon application; & standby guardian of the peceocn of propecty or
48 h tally cetar £ d Eal disabled S#LR0ON  Ba =53
't h [ atlon n
50 t@rnak ERE

51 Af such standby gquardian shall dis, of becoms incapacitated, or shall
51 pencunce. Such sppointments by the court shall be made in accordance

53 with the provisions of this article.
54 2. Such standby guardiaén, or altecnacte Iin the event of such such
1) apd 's death ACA [ 4 renunclation, sShall wicnhodt fuf-
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red to assume Ehe duties oFf his

acel the [ ncia n adjudicat ion o
. khw guacdiam of standby guardian appointed pugswant to this aftlicle,
b £ £iE i o intmant b thae couek
ithin sixky days following asssumsption of bis or he:r dutles of such
nIHE Bafpre conficrming ml lpuigﬁum of Ehe standoy gurdun of al-
cdian the uck B hescin acsuant
d [ 4 51 i 53 ]

behalf of Ehe mentaily retarded of developmentally disabled person or

10 Lhe HEE!!:{ Eitl.!lr.!ld or develo di led caon L ch n
11 is sightesn vesrs of sge or oldec, of wpop jts dlscretion,

13  After the appolntment of a guagdiap, standby guacdlar or altecnase
14 guacdians,; Ehe courkt shall have ard cesalin genesal jurisdiction cver the
15 11 starded or nta sabled rson for w suck guac=
18 i int EO E [ tioa Ater-

'-'!IHHH-HHH
L

E 1739, Duration of guacdisnship
2 ), Such gquardianship shall not terminate at the age of sajority or

23 E #aeh Akl etacded oc Eall disabled EBOn
a4 E 1 dur i the Life of wsu s r until cecminated

38 upon regquest of the sentally cetscded of develcpasntally disabled pes-
39 mon, spouss, or any other perecn actimg on behal? of ths mentally
47 I Ll i B if mn £
4l modify, dissolve or otherwise rdianshil rde ncludi

41 but mot lisited tg, the l:nﬂ.!u nant g sh spouse as standby ggttdl-ln
4] T in its rewl CEUART

Al pevenkeen bundred ! — 1.

a5 TEO . at ardlans

46 4o cofp TR "

47

i

iy

b1 ]

E L1761, Aopllcatics of othef provisions
53 To the extent that the context thereof shall admiz, che provisions of
54 azticle seventeen of this act sball apply §9 all proceedings yndec ghis

3% article with the game Fforce and affect as If an “"infanc™, as chesein
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cefeceed to, vere & "menkally rekacded” or “developeentally disgbled

E2on™ &% neceln defined, and a "guardian® a% thecein refecred (D were
"gasrdlan of t nLa ¥ o n™ r & “guacdlan of

1
i
i
i devel dioa @radn® as heiei [2-14 i
5 § 3. Continuation of guardians of the mentally retarded. All guardians
i of the mentally retacded appointed pursvant to acticle L17-A of the
T surrogate’s courk procedure act, proposed to be repealed by section two
B of this sct, shall eontinue to secve as guardians pursuant Eo the nDew
9 arkicle 17-A of soch act as added by section two of this act providsd
10 however; that any ordecs, dececminacions or declsions of che appoincing
11 or & osubsequent court, shall contioue In force and effect uatll duly
13 modified or abrogated by & judge pursuant ko the new article 17-A of
.11 sush Eee.
14 § 4. This act shall cake effect on the firsc day of January next suc-
15 ceeding the date on which it shall have become & law,

REPEAL MOTE.-=-Subdivislon 4 of sectien 1705 of the surrogate's courk
procedure act, propossed to be repealed by section one of this act, makes
provision Eor nocificatiomn of che mental hyglene lLegal service. the
director of che faclillty and other pecsgons when Gthe seotally cetacded
pecson is a resident In a mental hyglens facility. This peovislon would
ba replaced by a simllar provialon Imn the new arcicle 17=-A oaf the
EuEEogate’® court procedure act, a3 added by section two of Ehis ack, EO
consolldate proceduces specific to the appointment of & guardian for a
mantally retarded or developnentally disabled person within & alngle
acklicle. Arelele 17-A& of Ehe surrogate’s cour: procedure act, proposed
to be repealed by section two of this act, makes provislons Lor the ap=
polnteent of gquardians of mertally revarded persons. Ik would be
raplaced by & new srbiels 17-A in the surragats’s court procedurs sct

Fiowhlel would allow other developaentally disabled pecsons to receive Lhe
secvices of & court-appointed guardian as well and would more clearly
peescribe the peocedures for the appoinement of & guacdian Bnd the
cights of ehe mantally cetacded or develcpasntally disabled peraon.
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